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P-R-O-C-E-E-D-I-N-G-S1

(9:30 a.m.)2

CHAIRPERSON GRIFFIS:  Good3

morning, ladies and gentlemen.  I'm going to4

call to order the 16th of January 20075

public hearing of the Board of Zoning6

Adjustment in the District of Columbia.  My7

name is Geoff Griffis, chairperson.  Joining8

me today is the Vice-Chair, Ms. Miller, and9

Mr. Etherly.  Our other colleague will be10

joining us shortly. 11

Representing National Capitol12

Planning Commission and with us is Mr. Mann,13

and representing the Zoning Commission, with14

us for today, is Mr. Turnbull.15

Copies of this hearing agenda are16

available for you.  They are located where17

you entered into the hearing room.  They're18

on the table there.  You can pick one up and19

see where you are in the chronology of this20

morning's session.21

I would ask that everyone here,22
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present, turn off their cell phones,1

beepers, Blackberrys at this time as it will2

disrupt the transmission.  We are being3

transmitted in two very important fashions. 4

The first is the court reporter sitting on5

the floor to my right is creating an6

official transcript.  Secondly, we are being7

broadcast live on the Office of Zoning's Web8

site.9

Accordingly, there are several10

things you should be aware of, in addition11

to turning off all your electronic devices.12

Most importantly, there are two13

witness cards.  They are available where you14

entered into the hearing room, also15

available at the table in front should be--16

yes--where you'll provide your testimony. 17

Two cards should be filled out prior to18

coming forward and they should be given to19

the court reporter.20

When you sit down and are ready21

to address the board with your testimony, I22
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would ask that you state your name and1

address for the record.  You only need to do2

this once and then you can proceed.3

The order of procedure for4

special exceptions and variances is as5

follows.  First, we hear from the Applicant,6

a presentation of their entire case. 7

Secondly, we'll go to any government8

agencies reporting on the case--Office of9

Planning, Department of Transportation,10

etcetera.11

Third, we will hear from the12

Advisory Neighborhood Commission within13

which each property is located.14

Fourth, we will go to persons15

and/or parties in support of an application.16

Fifth would be persons or parties17

in opposition to an application.18

Six.  Finally, we'll return to19

the Applicant for rebuttal witnesses and/or20

closing remarks.  21

Our rule and regulations of22
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course give address to cross examination. 1

Cross examination is allowed by the parties2

in a case.  The ANC within which each3

property is located is automatically a party4

in the case and therefore will be able to5

conduct cross examination.  I will give6

instruction on cross examination if it seems7

to be going beyond the scope or time that is8

critical for the case but I won't go further9

into that in our opening remarks but take it10

up specifically with any case.11

The record will be closed at the12

conclusion of each case hearing.  It's very13

important to understand this.14

What we're doing is creating a15

record in this room, in these four walls,16

for us to deliberate on.  Nothing outside of17

what we're creating today, that isn't18

already in the record, has submitted in19

writing, or will be presented today. 20

Nothing else will be considered by this21

board in our deliberation and decision.22
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So it's very important for you to1

understand that you will open your remarks,2

give your testimony, evidence, and close3

today.4

That being said, at the5

conclusion of a hearing, there is time where6

the board often asks for additional7

information.  Additional information of8

course will be very specific on what we want9

and when it is to be submitted into the10

record.11

So we will oftentimes hold the12

record open, if required.  However, you will13

know that we are or are not.  The Sunshine14

Act requires that this board conduct its15

hearings in the open and before the public. 16

We do, at times, enter into executive17

session, both during or after hearings on18

cases.  That is for the purposes of19

reviewing facts and possibly deliberating on20

cases, as needed.  This is in accordance21

with our rule and regulations and also the22
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Sunshine Act.1

Let me go to, say a very good2

morning to Ms. Bailey at this time, also Mr.3

Moy with the Office of Zoning on my left,4

Ms. Monroe, with the Office of Attorney5

General, is also with us today.6

I'm going to ask that all persons7

that are going to provide testimony to the8

board or anticipate testifying, if you would9

please stand and give your attention to Ms.10

Bailey.  She's going to swear you in.11

MS. BAILEY:  Would you please12

raise your right hand.13

[All witnesses are duly sworn]14

MS. BAILEY:  Thank you.15

CHAIRPERSON GRIFFIS:  Excellent. 16

Thank you all very much. 17

With that, then we can move on to18

preliminary matters.  Preliminary matters19

are those which relate to whether a case20

will or should be heard today.  Requests for21

postpones, withdrawals, where a proper and22
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adequate notice has been provided, these are1

all elements of preliminary matter that the2

board should be aware of and take up3

At this point I'll ask Ms. Bailey4

if she's aware of any preliminary matters5

for the board's attention.6

MS. BAILEY:  Mr. Chairman,7

members of the board, good morning.8

CHAIRPERSON GRIFFIS:  Good9

morning. 10

MS. BAILEY:  No, sir.  Staff does11

not have any at this time.12

CHAIRPERSON GRIFFIS:  Excellent.13

Then let me ask anyone else here14

present: Is there any preliminary matters15

for the board's attention?  You can come16

forward and have a seat at the table as an17

indication of any cases that are on the list18

for this morning.19

Very well.  Not noting any, let's20

call our first case.21

MS. BAILEY:  Application No.22
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17555 of Karthik Ramanathan and Innessa1

Manning, pursuant to 11 DCMR 3104.1, for a2

special exception to allow a rear addition3

to an existing single-family row dwelling4

under section 223, not meeting the lot5

occupancy and open court requirements of6

section 403 and section 406.  The property7

is in the Dupont Circle R-5-B District at8

premises 2128 O Street, N.W., Square 69, Lot9

226.10

CHAIRPERSON GRIFFIS:  Good11

morning.  If you could just turn the12

microphone on, there's a button at the base. 13

Perfect.  If you wouldn't mind stating your14

name and address for the record.15

MR. RAMANATHAN:  Sure.  My name16

is Karthik Ramanathan and my wife's name is17

Innessa Manning.  She's not here right now. 18

We just had a baby, so she's at home taking19

care of it.20

CHAIRPERSON GRIFFIS:  That won't21

bias us in any way.  I assure you.22
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MR. RAMANATHAN:  No.  I didn't1

think so, sir.2

CHAIRPERSON GRIFFIS:  Very well.3

Let me just say, opening remarks,4

I will let you have.  However, the record on5

this is very full, so as briefly as you'd6

like to be, or if you'd like to state on the7

record, that would be fine.  Obviously, we8

have all of those aspects that go to address9

the 223 special exception on this but I'll10

turn it over to you for any highlights.11

MR. RAMANATHAN:  Great.12

Just very quickly, and I've13

spoken to Steven about this, and we are14

planning to simply add a addition to the15

back of our house.  We have an existing16

deck.  We bought the house about a year and17

a half ago.  When we bought the house, the18

deck was 63 percent of the property.  If we19

are to build a deck, an addition on the back20

of our house, we have to demolish the deck21

and build a new deck.  So building on top of22
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the exact same footprint as our existing1

deck, and that's the reason for the special2

exception.3

Nothing is changing in the back4

yard, no differences in individuals looking5

at our back yard, we're just adding a6

kitchen and a basement sub space, in7

addition to the top.  That's it.8

Actually, we've got our neighbors9

who have signed off on this.  They actually10

have the exact same thing on both sides, and11

they seem fine with it, actually, and12

hopefully you have a letter there as well,13

saying that it's okay.  And actually, you14

should hopefully have two letters.  That's15

really it.16

CHAIRPERSON GRIFFIS:  Excellent.17

Any questions from the board? 18

Clarifications?19

[No response]20

CHAIRPERSON GRIFFIS:  Very well. 21

Let's move ahead, then.  The Office of22
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Planning is with us.  Good morning.1

MR. MORDFIN:  Good morning,2

Chair, members of the board.  I'm Stephen3

Mordfin with the Office of Planning.4

And the subject application is in5

conformance with the provisions of section6

223 in that a rear dwelling is permitted as7

a matter of right in the R-5-B District. 8

Light and air will not be unduly affected9

because the proposed rear yard will be in10

excess of the minimum required.11

Privacy of use and enjoyment of12

neighboring properties will not be unduly13

affected because the proposal will have no14

windows on the west side, the party wall15

side, and the side windows on the east side16

faced the combined open courts of the17

subject property and the property to the18

east.19

The proposed addition will only20

be visible from the alley and is designed to21

be residential in character.  Photographs22
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and architectural drawings were submitted as1

part of the application.2

The proposed lot occupancy is 633

percent less than the maximum 70 percent4

permitted, and the proposal will not permit5

the introduction or expansion of a6

nonconforming use.7

Therefore, the Office of Planning8

recommends approval of the application as9

submitted by the Applicant.  Thank you.10

CHAIRPERSON GRIFFIS:  Excellent. 11

Thank you very much.  Questions from the12

board?  Clarifications?13

[No response]14

CHAIRPERSON GRIFFIS:  Is staff15

going to have any cross examination of the16

Office of Planning?  Do you have any17

questions of Office of Planning?18

MR. RAMANATHAN:  No.19

CHAIRPERSON GRIFFIS:  Very well.20

Thank you very much.  Excellent report.  Let21

me just ask you a couple things.  It's22
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interesting, the history, a little bit of1

the background, built in 1916, it was2

excellent to see that the report.  I had one3

quick question on your page two paragraph,4

percentage of lot occupancy.  You indicated5

that the Applicant proposed the removal of6

the existing deck, reducing the lot7

occupancy to 45 percent.8

I read that as that was the9

reasoning for which relief was required.10

MR. MORDFIN:  Well, because the11

existing deck is being removed, once you've12

removed it, then to go back to the13

nonconforming status, you have to obtain14

approval.15

CHAIRPERSON GRIFFIS:  I see.16

MR. MORDFIN:  Once it's removed,17

it's gone.18

CHAIRPERSON GRIFFIS:  Right.  I'm19

just not aware of how would we calculate20

for--as a proposed project, how would we21

calculate you know, mid project and22
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demolition?  The zoning measure doesn't1

calculate it at demolition, but, rather, at2

the end.3

MR. MORDFIN:  Correct; at the4

end.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. MORDFIN:  The 45 percent7

isn't what you're approving, or not8

approving.  It's the 63 percent.9

CHAIRPERSON GRIFFIS:  Okay.10

MR. MORDFIN:  It's just11

background information category.12

CHAIRPERSON GRIFFIS:  I see.  So13

this was just more of information of how14

much lot occupancy that deck took up in15

terms of if it was removed from the existing16

structure.  Okay; excellent.17

Anything else?18

[No response]19

CHAIRPERSON GRIFFIS:  Very well.20

If there's nothing further, let's move  21

ahead.  I don't have any--we do have--you22
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have been through Historic Preservation; is1

that correct? 2

MR. RAMANATHAN:  Yes; we have.3

CHAIRPERSON GRIFFIS:  Okay.  And4

that was also noted.  Is the ANC present,5

ANC 2B in this application?  Not noting any6

presence of the ANC, we would note--7

MR. RAMANATHAN:  On the last page8

again, we went to the board, we presented9

our plan, and they again voted eight/zero,10

approving it.11

CHAIRPERSON GRIFFIS:  Excellent,12

which is also reflected in the ANC's report13

in the record, which I believe is Exhibit14

22, though I don't have that right at my15

fingertips at this time.16

However, moving ahead you17

indicated that you had letters of support. I18

note that there's one letter, Exhibit 9, of19

the White's, 2126 O Street, N.W.20

MR. RAMANATHAN:  Yes.  My next-21

door neighbors.22
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CHAIRPERSON GRIFFIS:  And there1

was another one, did you say?2

MR. RAMANATHAN:  I knew my next-3

door neighbor--my other neighbor was4

supposed to have done it.  He just moved,5

so--6

CHAIRPERSON GRIFFIS:  Okay.  Not7

a problem.  But let me ask if there's anyone8

here present, persons present that would9

like to provide testimony in this case. 10

Persons in Application 17555.  In support? 11

In opposition?12

[No response]13

CHAIRPERSON GRIFFIS:  Very well. 14

Not noting any other persons present to15

provide testimony, I'll turn it over to you16

for any closing remarks that you might have.17

MR. RAMANATHAN:  We would just18

appreciate your providing us with the19

special exception so we can move forward and20

finish this project, hopefully in the near21

future.22
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CHAIRPERSON GRIFFIS:  Excellent. 1

Questions, clarifications from the board?2

[No response]3

CHAIRPERSON GRIFFIS:  Very well. 4

Is the board prepared to move forward?  5

Not noting any opposition, it's6

appropriate to move forward under a motion. 7

I would move approval of Application 175558

which would allow under special exception9

the addition at premises 2128 O Street,10

N.W., as shown in Exhibit 8 in the11

application and the documents, and also in12

the application.13

I ask for a second.14

COMMISSION TURNBULL:  Second.15

CHAIRPERSON GRIFFIS:  Excellent. 16

Thank you, Mr. Turnbull.  I do appreciate17

it.18

I think reliance on the19

Applicant's submission and also greatly on20

the Office of Planning's analysis, which21

walked down very clearly and succinctly the22
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test for a special exception under 223.  It1

is very clear that this addition would fall2

within the character, would also not tend to3

negatively impact light and air, use and4

enjoyment of the adjoining neighbors and5

properties.6

Clearly, it was demonstrated what7

was to be and is proposed.8

Oftentimes, we also get into in9

223's, the materiality and lighting and10

screening and anything of that nature, and11

we didn't talk about it at all, but it is in12

the record in here, and I think it's a fair13

attempt at doing a character addition on the14

back of this existing structure and I don't15

think there was any cause or need to go16

further into that.17

I'll open it up to any others, if18

they have any additional comments.19

[No response]20

CHAIRPERSON GRIFFIS:  Very well. 21

Not noting any additional comments, we do22
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have a motion before us.1

It has been seconded.  I ask for2

all in favor to signify by saying aye.3

[Chorus of ayes] 4

CHAIRPERSON GRIFFIS:  And5

opposed?  Abstaining?6

[No response]7

CHAIRPERSON GRIFFIS:  Very well. 8

Why don't we record the vote.9

MS. BAILEY:  Mr. Chairman, the10

board has voted to approve Application No.11

17555.  Mr. Griffis made the motion, Mr.12

Turnbull second, Mrs. Miller and Mr. Mann13

approve, and Board Member Etherly is not14

present at this time.15

CHAIRPERSON GRIFFIS:  Excellent. 16

I don't see any reason why we wouldn't waive17

the rules and regulations and issue a18

summary order on this, unless there's any19

opposition from the board or the Applicant. 20

Not noting any opposition, thank you very21

much.  Enjoy.  Let's move ahead then and22



25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

call the next case.1

MS. BAILEY:  Application No.2

17556 of Murillo/Malnati Group, pursuant to3

11 DCMR 3103.2, for a variance from the rear4

yard requirements under section 404, to5

allow the renovation of four existing row6

dwellings and the construction of a new7

additional at the rear of the property,8

having a total of 33 residential units.  The9

property is zoned R-5-D and it's located at10

2816 through 2822 Connecticut Avenue, N.W.,11

Square 2107, Lots 56, 57, 75 and 76.12

And Mr. Chairman, there are13

requests for party status in this case.14

CHAIRPERSON GRIFFIS:  Yes,15

indeed, Ms. Bailey.  I appreciate you16

bringing that to our attention.  That is of17

course the first preliminary matter in the18

type of case.  Let me just ask: Is Davis or19

Garner present?  Excellent.  If you wouldn't20

mind coming up.  And I'm also looking for21

Freis.  Is that correct?  Excellent.  Thank22
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you.  And then we have a submission in the1

record as Exhibit No. 27, and it's a2

Statement of Interest and Memorandum in3

Opposition to the variance ampliation from4

Concerned Neighbors.  5

Is the author of this here? 6

Okay.  Can we add another chair.  We can do7

that later now.  But at this point, if you8

wouldn't mind, just turn the microphone on. 9

You can move it a little bit closer to you. 10

Just state your name and address for the11

record.  I'm sorry.  There's a--no, on that12

base there's a button.  Perfect.13

MS. GARNER:  My name is Rikke14

Garner.  I live at 2815 27th Street.15

CHAIRPERSON GRIFFIS:  Great.16

MS. FREIS:  My name is Deborah17

Freis.  I live at 2635 Garfield Street.18

CHAIRPERSON GRIFFIS:  Excellent. 19

Thank you both very much.  Let me just--a20

quick clarification.  Of course we need to21

establish whether we grant party status. 22
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You put your applications in, we appreciate1

that, we've read it and reviewed it.2

My quick question is the large3

statement from Concerned Neighbors, I'm not4

sure how we're dealing with that, except5

that it would be written testimony in6

opposition to this application, or are you7

representing the Concerned Neighbors, or are8

you wanting to be granted individual party9

opposition status?  Three questions10

altogether.11

MS. GARNER:  I guess we're12

representing all the neighbors.13

CHAIRPERSON GRIFFIS:  Okay.  If14

that's the case, then of course I'm going to15

need that written somewhere by all those16

that signed on this, that you're actually17

representing all of them.18

But questions, clarifications?19

MS. GARNER:  So, procedurally,20

that'll interfere with what we do today?21

CHAIRPERSON GRIFFIS:  How so?22
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MS. GARNER:  That's a question.1

CHAIRPERSON GRIFFIS:  Yes.  No;2

it would; absolutely.3

MS. GARNER:  Okay.  Well, in that4

case it can be separate testimony.  We'll5

just go with individual party status.6

CHAIRPERSON GRIFFIS:  Question?7

MS. GARNER:  Did that make sense?8

CHAIRPERSON GRIFFIS:  Yes.9

VICE-CHAIRPERSON MILLER:  Yes;10

that made sense.  It depends, what happens11

today, whether this case is resolved today,12

or whether the record's left open.  If the13

record were left open, then I would think14

those individuals could then submit15

authorization to be part of your16

presentation.17

CHAIRPERSON GRIFFIS:  It's18

possible.  Let's go from the beginning, just19

for everyone's base understanding.  Of20

course everyone and anyone is able to come21

and provide testimony.  Nothing would22
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preclude anybody from doing it.  Party1

status is an elevated status within the2

hearing.  It puts you on equal footing,3

essentially, with the Applicant.4

You will be asked to present a5

case.  You can call witnesses.  You are able6

to cross examine.  You are also obligated to7

have additional filings as the board would8

require from the Applicant, we would also9

the party in opposition.10

If there is, for instance, a11

previous court case that we wanted briefed,12

we would require that of you, if granted13

party status, as we would of the Applicant.14

So the question I always ask is,15

are you wanting to continue as a party,16

based on that?  And I assume that you are. 17

is that correct? 18

MS. GARNER:  Yes.19

MS. FREIS:  Yes.20

CHAIRPERSON GRIFFIS:  Okay. So21

now we just need to figure out, efficiently,22
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how we deal with both.  But let me have any1

questions from the board at this point on2

this preliminary matter.  Any questions,3

clarifications?4

Not noting any--5

VICE-CHAIRPERSON MILLER:  I just6

want clarification on the statement of7

interest.  Are your signatures on this?  Is8

this your statement as well?9

MS. GARNER:  Yes.10

VICE-CHAIRPERSON MILLER:  Okay.11

CHAIRPERSON GRIFFIS:  Okay.  And12

do you have any, as you both are here today,13

do you have any difficulty in joining as a14

single party in opposition, the two of you?15

MS. GARNER:  No.16

CHAIRPERSON GRIFFIS:  Okay. 17

Because I see the elements that you bring to18

our attention, and your requests are19

identical, in many ways.  Okay.20

Let me have the Applicant's21

representatives introduce themselves for the22
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record.1

MR. TUMMONDS:  Good morning.  My2

name is Paul Tummonds with the law firm of3

Pillsbury Winthrop Shaw Pittman, and I am4

here representing the Applicant in this5

case.6

CHAIRPERSON GRIFFIS:  Excellent. 7

Any comments, position on the request for8

party status?9

MR. TUMMONDS:  Yes.  I do in10

fact.  We object to the party status request11

of both Ms. Freis and Ms. Garner, if they12

are in fact just representing themselves.13

We think that while they are14

located within 200 feet of the subject15

property, this is an application for a16

variance from the rear yard. 17

Their properties are18

significantly removed from the rear yard of19

our property.   This case is not about20

traffic impacts on the alley.  This case is21

not about whether a matter-of-right22
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building, a building that satisfies the1

matter of right FAR, height, lot occupancy,2

parking requirements, can be built on this3

site.  We think that the concerns raised by4

Ms. Freis and Ms. Garner are, in fact, not5

really related to the variance application6

that is before you today.  So we think7

absent some of them representing the8

concerned neighbors, they really are not9

uniquely impacted by this specific project.10

So for those reasons, we would11

object to the granting of party status to12

both of these individuals.13

CHAIRPERSON GRIFFIS:  Very well.14

Let me ask Ms. Freis, your15

address is 2635 Garfield; is that correct? 16

MS. FREIS:  That's correct.17

CHAIRPERSON GRIFFIS:  And that's-18

-I think I'm showing it here.  It's about19

four houses in from 27th Street?20

MS. FREIS:  I'm sorry.  21

[A baby is crying]22
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Do you need to take care of that?1

MS. FREIS:  I just wanted--no;2

it's okay.3

CHAIRPERSON GRIFFIS:  Don't4

worry; we'll get to you, if you need to.  We5

can be flexible.6

But it's four houses, you're four7

houses in from the corner of 27th and8

Garfield, if I'm not mistaken.  is that9

right? 10

MS. FREIS:  I'm sorry.  Could you11

please repeat the question.12

CHAIRPERSON GRIFFIS:  You're four13

houses in on Garfield--14

MS. FREIS:  Yes.15

CHAIRPERSON GRIFFIS:  --from the16

27th?17

MS. FREIS:  Yes.18

CHAIRPERSON GRIFFIS:  Okay.  And19

the second.  2815.  There it is.  Ms.20

Garner, your property abuts--is that a21

parking structure?22
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MS. GARNER:  No.  It's not a1

structure.  It's an open lot.2

CHAIRPERSON GRIFFIS:  It's a3

parking lot.4

MS. GARNER:  Look straight out5

over at.6

CHAIRPERSON GRIFFIS:  I see;7

okay.  So you're separated from the subject8

site, from two alleys and the surface9

parking lot?10

MS. GARNER:  That's right.  I was11

not able to print it.  I have a camera with12

a picture out of my back yard, if you're13

interested in looking at the picture.14

CHAIRPERSON GRIFFIS:  Not at this15

time.  Perhaps we'll get to it.  Okay. 16

Other questions?  Comments?17

VICE-CHAIRPERSON MILLER:  I would18

like the party applicants to respond to Mr.19

Tummonds' argument that you're not affected20

and therefore shouldn't be granted party21

status.22
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CHAIRPERSON GRIFFIS:  Not1

uniquely or distinctly.  Impacted or2

affected.3

MS. GARNER:  Well, although it4

appears, if you just look at this, as if5

we're far removed, we look right on the6

property and our light is immediately7

affected by the property.  The apartment8

building that currently exists boxes us in9

on one side and this would box us in on the10

other side.  So there is a parking lot11

dividing us but we're the closest property12

to their proposed structure.13

MS. FREIS:  I would like to add14

that we're concerned that the variance15

requested is not merely a rear yard16

variance, but yet is integral to the17

developer's plans to build at a certain18

height, and that is also affecting the19

number of units proposed, and so we are20

harmed from that aspect.21

Perhaps it's true, we're not the22
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closest ones to the rear yard, but we would,1

as we filed, and we would like to go into,2

this is related to the height of the3

building and the number of units that are4

going to be constructed, and therefore, as5

close neighbors, we are adversely impacted6

if the variance is granted.7

CHAIRPERSON GRIFFIS:  Okay.  But8

I guess it gets to whether you'd be more9

significantly, distinctly, or uniquely10

affected in character or kind, and I guess11

the Applicant's representative is asserting12

that you would not. 13

I'll hear comments.14

VICE-CHAIRPERSON MILLER:  Well, I15

guess I just want to go back to the16

statement by all these concerned neighbors. 17

I assume they authorized your husband to18

submit the statement on their behalf, right? 19

So their interests are what's presented in20

this statement?21

MS. FREIS:  Yes.22
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There are also signatures of1

people who do live right next door to the2

proposed property.  Being unfamiliar with3

the procedure here, I can tell you, to4

start, that the party application is5

extremely important, it's important that the6

views of all of those in opposition are7

heard.8

CHAIRPERSON GRIFFIS:  Sure.9

MS. GARNER:  There are members10

here--sorry to speak out of turn--but there11

are members here who did sign the Concerned12

Parties application, or call it an13

"application," that they would be willing to14

sign on now--15

CHAIRPERSON GRIFFIS:  Can I--I'm16

sorry, the recorder is just not picking up17

very well which means--18

MS. GARNER:  Oh, I'm sorry.19

CHAIRPERSON GRIFFIS:  So if you20

can just move that closer.  Yes; that moves21

very well.  We can hear you fine.22
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MS. GARNER:  Procedurally, if it1

facilitates matters, there are members of2

the people who signed on to the Concerned3

Parties petition, who would be willing to4

sign on now as parties.5

CHAIRPERSON GRIFFIS:  That being6

said, I think it's well said, that the7

procedural matters, you're not a 100 percent8

aware of.  We have the large statement of9

interest, the many signatures behind.  I10

don't see varying differences of elements or11

issues that would support my vote for12

granting numerous party status.13

However, one, singularly, I think14

is probably important to do in a case of15

this--well, important to do in this case. 16

So I would support combining altogether,17

under Concerned Neighbors.  What I'd like to18

do is hear reaction from everyone,19

obviously, but I think we could, as Ms.20

Miller was saying, any further21

substantiation for the representation of22
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these individuals, we could gather into the1

record, which I think would be sufficient.2

We don't need everyone to sign3

off on an affidavit and sworn, notarized4

piece of paper, but, rather, that just the5

idea was that they were to be represented. 6

I mean, I think common sense points us in7

that direction.8

With that being said, I'll ask9

everyone around, but I want to make a big10

statement before, and I will say this,11

probably again, as we embark into this.12

We have all read, and I have13

read, all the submissions in this, and14

especially the statement of interest, and15

we're not going to spend too much time, but16

we'll need to spend some time to see where17

the nexus is from this variance to the other18

elements.19

Just in your statement now,20

you've said this is not merely about a rear21

yard but, rather, it goes into the density,22
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the bulk, the height, the mass of this1

project.  I think we will show--it is shown2

in the application, in my review, that3

everything else is at matter or right or4

below matter of right.  And so I guess my5

caution and comment is we will need to spend6

some time to definitively say what we are7

actually looking at but I don't think it's8

going to take us that much time.9

That being said, board members? 10

Yes.  Mr. Mann.11

BOARD MEMBER MANN:  i have a few12

questions regarding the statement of13

interest.  Can you tell me a little about14

the process that you went through to obtain15

these signatures and whether or not--well,16

first of all, why don't you tell me how you17

obtained the signatures and what information18

was presented to the individuals that19

signed.20

MS. FREIS:  Myself, my husband,21

and Ms. Garner, Ms. Davis, we basically22
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spoke to our neighbors and, you know, some1

just knocking on doors, others that we knew,2

and presented our case, and presented them3

with a copy of what we would file, and many4

of them read the full memo before signing on5

and asked us questions about what we had6

found.7

BOARD MEMBER MANN:  And do you8

know, or did you present to them the9

information, or did the Applicant have an10

opportunity to present the information11

regarding this application to them?  Or was12

just this just based on your handing out the13

memo that you had prepared and asking them14

to read that?15

MS. FREIS:  We have the entire16

filing from the Applicant and we presented17

some of the information from the filing of18

the Applicant, and some of the neighbors had19

attended a meeting with the developer as20

well, or with the ANC when the developer was21

there.22
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BOARD MEMBER MANN:  Was that two1

separate meetings or one meeting?  There was2

an ANC meeting and another meeting, or just3

the ANC meeting?4

MS. FREIS:  I believe there--I5

heard from one neighbor that there was a6

presentation at some time, that was separate7

from an ANC meeting.  But I don't think8

anybody here had been to that presentation.9

BOARD MEMBER MANN:  You don't10

think anybody where?11

MS. FREIS:  Anybody who's12

attended today, but I believe one of the13

signatures of the people who signed the14

memorandum had been to a meeting with the15

developer.16

BOARD MEMBER MANN:  Okay.  Thank17

you.18

CHAIRPERSON GRIFFIS:  Ms. Miller.19

VICE-CHAIRPERSON MILLER:  I just20

want to follow up.  I think that you said21

that there were some neighbors here who had22
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signed this memorandum, and I just would1

like to ask if there's anyone that wants to2

assert here, on the record, who signed this,3

if they want you to authorize them and be4

part of this party.  Could she come forward5

and give her name, and we can know that6

she's part of this party.7

MS. O'BRIEN:  Margaret O'Brien,8

2817 27th Street.9

VICE-CHAIRPERSON MILLER:  Thank10

you.11

CHAIRPERSON GRIFFIS:  Anyone12

else?13

MR. DUNFORD:  John Dunford.  I'm14

at 2621 Garfield Street.15

CHAIRPERSON GRIFFIS:  One more.16

MS. BRUMBY:  Gabrielle Brumby,17

2631 Garfield Street.18

CHAIRPERSON GRIFFIS:  I'm sorry. 19

Say the last name again.20

MS. BRUMBY:  Brumby.  B-r-u-m-b-21

y.22
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CHAIRPERSON GRIFFIS:  Excellent. 1

Yes, sir?2

MR. MAY:  Hugh Henry May, 26253

Garfield Street.4

CHAIRPERSON GRIFFIS:  Excellent.5

Any other questions?  Comments? 6

Clarifications?7

MS. FREIS:  We have one more8

person, she's babysitting, and I'll switch9

with her and--10

CHAIRPERSON GRIFFIS:  Do you know11

what her name is?12

[Pause for Ms. Kelman to speak]13

MS. KELMAN:  Yes.  I live at 262314

Garfield Street, N.W..  My name is Harriet15

Kelman.  My husband and I both signed the16

petition, or would be parties, if that's the17

question.18

CHAIRPERSON GRIFFIS:  Right. 19

Joint parties with all the signatures under20

Concerned Neighbors?21

MS. KELMAN:  Yes.22
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CHAIRPERSON GRIFFIS:  Excellent.1

MS. KELMAN:  I don't know if it2

helps, but I know there were other neighbors3

who had signed, who were interested in4

coming, who had young children or such, and5

aren't here, but my understanding from6

speaking to my neighbors is that everybody7

who signed meant it.8

CHAIRPERSON GRIFFIS:  Excellent. 9

Okay.  Mr. Tummonds.  Response.10

MR. TUMMONDS:  We just stand on11

our previous decision, that we oppose party12

status.13

CHAIRPERSON GRIFFIS:  Excellent. 14

Other comments?15

BOARD MEMBER MANN:  Mr. Tummonds,16

can you tell us what presentations you did17

make and to which organizations?18

MR. TUMMONDS:  Absolutely.  I'll19

have the represent of the Applicant, Mr.20

Murillo, identify himself for the record and21

provide that information.22
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MR. MURILLO:  Good morning.  My1

name is Julio Murillo of the Murillo/Malnati2

Group.  To provide a little history on the3

project, we began this process in the summer4

of 2004, initially with a single townhouse5

addition to the rear, an additional6

structure to the rear of that lot.  That7

project was expanded to later include two8

other properties adjoining and then later,9

it was expanded to four.  The project10

concept has remained the same from the11

beginning. 12

We always, in keeping with the13

zoning regulation, height, setback,14

etcetera, what we've had, we've had several,15

three meetings, three presentations to the16

HPRB, the first and the third were both17

approval of the project.18

In the process, we also, once19

obtaining the HPRB approval, we met with the20

ANC on four different occasions.  There was21

also a separate meeting at the Wardman hotel22
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by the ANC Commissioner Deborah Lindeman,1

that was announced to the neighborhood, an2

open invitation to anybody to attend, so we3

attended and presented there.  At the last4

ANC meeting--I believe there are two of the5

members that are in the party status group,6

that were at that meeting--there was no7

opposition to the project at the time.8

The ANC board voted eight to zero9

in favor of the project, in favor of the BZA10

application.  So that's the history of the11

meetings we've had.12

CHAIRPERSON GRIFFIS:  Follow up? 13

Any?  Excellent.14

COMMISSION TURNBULL:  Do we have15

a copy of the ANC report?16

CHAIRPERSON GRIFFIS:  Yes. 17

Exhibit No. 26.18

COMMISSION TURNBULL:  Twenty-six?19

CHAIRPERSON GRIFFIS:  We have the20

January 8th ANC, the resolution.21

Okay.  Other questions? 22
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Clarifications?  Recommendations?  Position?1

BOARD MEMBER MANN:  I guess one2

of the things that's unclear to me is, or3

perhaps we haven't gotten there yet--how4

many party status applications are we5

considering at this point?6

CHAIRPERSON GRIFFIS:  At this7

point, in my mind, and analysis, looking at8

this, we're entertaining one, which it has9

been stated, that would be represented by10

Ms. Garner and Ms. Freis today at our11

hearing.  Other questions?12

VICE-CHAIRPERSON MILLER:  I guess13

I would suggest that we accept the party14

status application on behalf of Concerned15

Neighbors as one party.16

I think that these individuals17

live closely enough to be distinctly and18

uniquely affected by the development and19

they have raised specific concerns, in20

detail, in this memorandum, with respect to21

the variance relief sought.22
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CHAIRPERSON GRIFFIS:  Excellent.1

I agree with the position and2

will state it again, that I believe that the3

combination of the properties that are4

represented do establish it into a distinct5

and unique position.  This is of course no6

comment or judgment on the merits of the7

arguments, in either way.  That's obviously8

what we're about to embark into.9

Let me just hear any opposition10

to that position of granting party status to11

the Concerned Neighbors.12

BOARD MEMBER ETHERLY:  I have13

some opposition to that but only because14

it's unclear to me, exactly who's being15

represented, and I didn't see how they were16

uniquely affected.17

CHAIRPERSON GRIFFIS:  Okay;18

excellent.  Any other positions?19

BOARD MEMBER ETHERLY:  I'll just20

note for the record, Madam Chair, my21

apologies for my tardiness, but I had an22
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opportunity to listen to both the testimony1

and some of the board's question and answer2

regarding the party application status and3

I'm also in favor of moving forward with one4

united party status application.5

I would note that I share the6

comment that you made earlier, that with7

respect--again, the granting of party status8

doesn't speak, in any way, to the merits or9

strength of your arguments, or lack thereof,10

but I'll agree with you, Mr. Chair, as you11

said earlier, that when you look at the12

relief that's requested, we are at, or13

below, in many instances, a matter of right. 14

But with that being said, I'm prepared to15

move forward, Mr. Chair.16

CHAIRPERSON GRIFFIS:  Excellent. 17

thank you.18

VICE-CHAIRPERSON MILLER:  I just19

want to respond to Mr. Mann, briefly, as to20

why I was in favor of party status.  With21

respect to your concerns, I think we have22
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the addresses of the specific individuals1

here, at least those who have been2

authorized to be represented, and they live3

in close proximity.4

I think that they're uniquely and5

distinctly affected from the general public,6

not necessarily within this whole complex,7

maybe they're not as affected as some that8

are closer, but I think the test is with9

respect to their difference from the general10

public.11

And then certainly, in their12

filing--it'll be developed here--but they do13

make claims, that if it were a matter of14

right the height would be lower, and15

therefore their light and air might not be16

affected.17

And we're not dealing with the18

merits yet, but I think that the allegations19

are there.20

CHAIRPERSON GRIFFIS:  Excellent. 21

Others?22
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COMMISSION TURNBULL:  Mr. Chair,1

I would concur with granting party status2

also, and again, notwithstanding the3

relative merits of their argument, I just4

think that anyone in the bottom third of5

that block, I think has laid a claim to6

express and interest in the project.  I7

think just on the merits of the8

relationship, of their properties to the9

Applicant's property.  I would concur that10

we grant them party status.11

CHAIRPERSON GRIFFIS:  Excellent. 12

let's move ahead then and proceed with a13

single party status, noting that there is a14

vote of concern, if not opposition for that,15

but I think it's expeditious for us to take16

it now, as definitive, one party represented17

and titled the Concerned Neighbors.18

With that, thank you very much..19

We're going to have you have a seat.  We20

will call you back up, momentarily, while we21

figure out what that is.22
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[Siren begins to sound]1

CHAIRPERSON GRIFFIS:  Excellent.2

Let's move ahead, then.3

MR. TUMMONDS:  We have one4

additional preliminary matter.  That is, we5

are going to request that our project6

architect, Bill Bonstra, be admitted as an7

expert witness.  We've submitted his resume. 8

Mr. Bonstra has been admitted as an expert9

witness before this board, before the Zoning10

Commission, before the Historic Preservation11

Review Board on numerous occasions.  Mr.12

Bonstra is here to answer any questions that13

you may have.14

CHAIRPERSON GRIFFIS:  Excellent.15

Does the party have the CV?  And16

is the ANC present?  3 C.  Any17

representatives from ANC 3C?18

I'm going to give you a couple19

seconds to review that CV from Mr. Bonstra. 20

He's being proffered as an expert witness in21

architecture and design, District of22



54

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Columbia, if established as an expert1

witness, not only does he get a gold medal2

and a silly hat, but he's allowed to3

provide, in addition to testimony, analysis. 4

So taking facts and making statements of his5

analysis based on his expertise, as opposed6

to a normal mortal person that would only be7

allowed to present facts.8

Any difficulty in establishing9

him as an expert witness?  Or would you like10

to provide me with any position on that?11

Do you have any objection?  No12

objection to the parties as noted.  Any13

board members, any questions, comments,14

objections?15

[No response]16

CHAIRPERSON GRIFFIS:  Very well. 17

As Mr. Tummonds adequately said and18

succinctly said, the fact that we have had19

Mr. Bonstra before us before and have20

designated as an expert in architecture in21

the District of Columbia, and I would22
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proceed in that fashion.1

MS.    :  [Off mike]2

CHAIRPERSON GRIFFIS:  Anything3

you say has to be on a microphone, so if you4

want to address, based on this issue.  Is5

there an element?6

MS. GARNER:  I would simply--7

CHAIRPERSON GRIFFIS:  I can't8

have you talk right there.  You have to come9

up.  Just have a seat.10

MS. GARNER:  Oh, I just wanted it11

on the record that he is being paid.  He is12

representing them.13

CHAIRPERSON GRIFFIS:  I certainly14

hope we pay our architects in this town, no15

matter what they're doing.  Nonetheless, we16

appreciate that.  Let's move ahead, then.17

MR. TUMMONDS:  Good morning, Mr.18

Chairman, members of the board, I am, as I19

mentioned before, Paul Tummonds with20

Pillsbury Winthrop Shaw Pittman.  The case21

that we are presenting to you this morning22
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is a rather straightforward area variance1

case.  As noted in the prehearing statement,2

we are seeking variance relief from the rear3

yard requirements in the R-5-D Zone4

District.5

The proposed 33 unit residential6

building in this district satisfies the7

zoning regulations in all other respects.8

For this project, the zoning9

regulations require a rear yard of 21 feet,10

eight inches.  The proposed addition to the11

existing contributing historic buildings on12

the property provides a rear yard of 1913

feet, six inches, to the face of the14

building and 15 feet, six inches, to the15

face of the suspended bay windows.16

The Office of Planning, Advisory17

Neighborhood Commission 3 C, support this18

application.  In addition, the Historic19

Preservation Review Board has reviewed this20

project and granted conceptual design21

approval, as evidenced by an e-mail dated22



57

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

August 8, 2006, from Steve Colcott,1

Preservation planner, which has been2

submitted to you this morning.3

As I mentioned in the discussion4

of the party status request, this is not a5

special exception case as to whether a 336

unit residential building that satisfies the7

matter-of-right FAR building height, lot8

occupancy and parking requirements, is an9

appropriate use for a property located along10

Connecticut Avenue, in an area designated11

for high-density residential use,12

approximately two plus blocks from a Metro13

station.14

Rather, the appropriate test is15

whether the application satisfies the three16

prong variance standard for relief from the17

rear yard requirement.  As discussed, in18

detail, in the prehearing statement, and by19

our testimony this morning, this Applicant20

satisfies that three part test.21

First, the property is subject to22
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an extraordinary situational condition as1

this BZA is filed in all variance cases, the2

exceptional situation or condition standard3

goes to the property, not just the land,4

pursuant to the D.C. Court of Appeals ruling5

in the Clerics of St. Viotra case.6

This means that the existing7

structures on the property contribute to the8

confluence of factors used to determine9

whether this standard has been met.10

In this case, the exceptional11

situation or condition standard is satisfied12

not solely because this property is located13

in the old Woodley Park Historic District. 14

Rather, this standard is satisfied because15

the specific structures on this particular16

property have been deemed to be structures17

that are contributing to the historic18

district.  In addition, the Historic19

Preservation Review Board has determined20

that development on this specific property,21

with these existing contributing historic22
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structures, can only occur with an addition1

that is viewed from Connecticut Avenue as a2

separate structure on the property.3

It is for these reasons that the4

property satisfies the first prong of the5

variance relief standard, again, as6

discussed in detail in our prehearing7

statement and as will be addressed by our8

project architect today.  9

The Applicant has also satisfied10

the practical difficulty standard of the11

area variance test.  The BZA has12

consistently followed the Court of Appeals13

ruling in the Gilmartin case, that an14

Applicant for area variance relief needs to15

show that strict compliance with the zoning16

regulations is unnecessarily burdensome, not17

impossible.18

Our project architect will19

discuss, in detail, the practical difficult20

with satisfying the strict requirements of21

the rear yard requirement.22
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The final prong of the variance1

standard is that no harm to the public good2

or the zoning plan will occur as a result of3

approval of this application.  The BZA's4

review of this prong of the variance5

standard is whether approving this6

structure, with the rear yards we are7

proposing, will cause harm to the public8

good or to the zoning plan.9

Approval of this structure with10

the proposed rear yards will not cause such11

harm.  The project will still provide a12

significant setback from the rear property13

line, adjacent to the alley and the square. 14

The visual impact of the reduced rear yard15

will be visually imperceptible from the16

residents of this square.  In fact, since17

accessory structures are not subject to the18

rear yard requirement, the removal of the19

existing garages, which are right now either20

on the property line or very close to it,21

and the replacement with the proposed22
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addition that does provide a 15 foot, six1

inch, and a 19 food, six inch setback, in2

fact provides a greater sense of openness3

than currently exists on the property.4

Again, as noted in our prehearing5

statement and the Office of Planning report,6

the proposed project is entirely consistent7

with existing Comprehensive Plans, high-8

density residential land use category,9

designation on the generalized land use map.10

In addition, creating additional11

residential units on this property, in close12

proximity to a Metro station along a major13

arterial road, with a parking ration that is14

consistent with the zoning regulations15

matter-of-right parking requirements, is16

entirely consistent with the District's17

transit-oriented development goals.18

I would now like to have our19

first witness, Mr. Murillo, present his20

testimony.21

MR. MURILLO:  Again, my name is22
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Julio Murillo from the Murillo/Malnati1

Group.  In developing this project, we2

encountered several difficult challenges,3

all of which we were able to overcome.  I4

think we just saw Deborah Lindeman, who was5

the previous Commissioner for the ANC, who6

has worked with us on this project7

throughout the duration.  This latest8

application for the BZA, we came across this9

as we were trying to establish a presentable10

rear facade for the property.11

We felt that the alley in the12

back of the property, which abuts the rear13

of the Garfield properties, as well as 27th14

Street, there's several incidents of15

criminal activity, loitering.  The alley16

itself is in poor condition.  The road. 17

It's not a very well-kept alley.  So in our18

design of the project, of the building in19

the rear, what we uncovered was that there20

was an instinct, almost, and a need, to21

bring a human presence to the alley, by22
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applying the extended bays and the balconies1

that we've added to the original structure.2

We worked with, again, with3

Deborah Lindeman and the ANC to develop this4

proposal, along with Steve Colcott from the5

HPO.  The result has been a very favorable6

and supportive project by all the members7

that were involved in the process throughout8

the last two and a half years.9

So having said that, I would like10

to present Bill Bonstra to present the11

project in more detail.12

MR. BONSTRA:  Good morning.  I'm13

Bill Bonstra, a partner of Bonstra Haresign14

Architects.  With me today is Jennifer15

Marka, the project architect for this16

project.17

As Mr. Murillo and Mr. Tummonds18

have talked about, we've been through public19

process quite rigorously.  We've met with20

local groups.  We have overwhelming approval21

from the HPRB, HPO staff.  We have quite a22



64

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

bit of experience in projects of this1

nature.  We've been here before the board2

before, for such projects as the Studio3

Theatre, 1534 16th Street, etcetera,4

etcetera.5

We have specific experience with6

the HPRB, and the pressures that are placed7

on architects and developers in dealing with8

contributing buildings in historic9

districts.  This project is one with four10

existing townhouses, as shown in your11

drawing four in the package, and those12

townhouses, the addition that we're13

proposing, I believe in an ideal world,14

without them, would be much forward of their15

present location, but the pressures of16

preservation, and of the HPRB, to push the17

mass back of the buildings, were very18

strong.19

Our massing, as you can see,20

there's a variety of forms and planes, and21

we believe, as the HBPR has approved, that22
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our lively massing and the pushing back of1

that massing behind the buildings, not just2

behind the buildings, but, in fact, creating3

a courtyard, you know, significantly4

pressurizes this addition at the rear.5

One thing to note, and we do--I6

think we have a site plan in there--but the7

geometries of this property are very unique. 8

The topography is very unique.  We have9

about nine feet of difference between the10

front corner and the back corner.  So we11

have a very steep grade.12

We do have a series of13

nonconforming garages which are being14

removed.  In fact, we are visually widening15

the alley with the building.  But16

specifically, the geometry behind this17

building--and I don't know if it's--Mr.18

Tummonds, this may be helpful, just to show19

the abutting condition.  It's very unique in20

the fact that we have a Connecticut Avenue21

geometry which is skewed from the geometry22
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of the city, and the houses on Garfield and1

the houses on 27th Street.2

And what's created in the back3

with that skew is some oblique relationships4

of the garages to our building, and also the5

creation of an enormous parking lot and open6

space in the back, which is very different7

than what you might find in areas like this.8

That specific drawing shows sun9

angle which is another issue that, you know,10

shows that there's a very limited impact of11

shadow from our building, given its siting12

on Connecticut Avenue.  But the way this13

building interacts with its neighbors is14

very unique.  It's not a flat front to flat-15

-or rear.  So I think that's important to16

note.17

As Mr. Murillo mentioned, we are18

very interested in providing an environment19

where we have communication between the20

residents and the rear yard of the property. 21

In many of the buildings that are in place,22
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in this location, that is not the case. 1

They don't have balconies.  They don't have2

bay windows.  Those are very residential3

elements that we believe should be4

reinforced on a residential project.5

People should have an opportunity6

to come outside and stand on a balcony. 7

They have have an opportunity to stand in a8

bay window.  We've all grown up with bay9

windows in our living rooms, or many of us10

have.  It's a very important feature, that11

the sort of fundamentals of residential12

design, and that is very important to us.13

Our rear facade, shown on drawing14

five, shows a translation between the bays15

on the front of the buildings, not unlike16

the architecture of the front, that's17

translated on to the back.  Since we have18

four townhouses, we do have a certain19

rhythm, a certain geometry, that we like to20

maintain through the property and on the21

back, that is no exception.22
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In terms of practical difficulty1

of the plan, what happens in a building like2

this, when we're required to push that mass3

back, we run into an issue of the parking4

access and the core location which is shown5

on drawing one.6

We have a drive lane, given the7

geometry of the garage, which is this area,8

here, behind the townhouses.  We've located9

this parking ramp on the lowest portion of10

the rear.  We want to get as deep as we can11

and the access to that at the lowest portion12

is pretty much a given.  And we have certain13

run-outs.14

The drive lane then dictates15

where the core goes.  The core then16

translates up into the mass of the building. 17

One thing I should note is that we do not18

have a penthouse on this building.  We can19

have a penthouse, by zoning.  It could be 1820

feet, six, tall, at a one to one setback,21

but because of the configuration of this22
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building with duplexes at the top, we have1

eliminated the penthouse, the rooftop2

penthouse.  That was well-supported by HPRB3

and we believe should be seen uniquely here.4

In this zone, we're allowed to go5

to 90 feet.  Our building is 73 feet, six6

and a half inches, significantly below what7

the allowable height would be.  Again, if8

this did not have contributing townhouses,9

this would be a 90-foot building fronting on10

Connecticut Avenue.11

We have a much softer massing,12

which is very good, on the public side, and13

because of the location of the core,14

pressures to push the building back, we'd15

like to provide the appropriate depth of16

units from the corridor to the rear of the17

building, and that, as you can see in this18

first floor plan, on the first level, that19

allows us essentially 11 feet, which is20

about as small a bedroom as any of us would21

probably, you know, want to live in in22



70

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Woodley Park.1

So the pressures of, and our2

request is, really, to allow us to make a3

thick enough building here, given the4

pressures of the setback, in order to make5

marketable units.  Nothing's impossible but6

we do feel there is a difficulty in the unit7

layouts and the marketability, if it is8

reduced to, you know, what we say.9

We could have actually, with10

required parking that we have, code-required11

parking, we could, actually, have pushed the12

rear face farther back, but we tried to find13

a middle ground that worked with our layouts14

and that was also then defensible, given the15

unique circumstances of the geometry of the16

building.17

So that I believe concludes what18

I have to say about the design.19

I'm happy to answer some20

questions, should they come up.  Again, we21

believe that we've satisfied the three22
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points for the variance relief standards in1

this situation for area variance.2

MR. TUMMONDS:  That concludes our3

presentation.4

CHAIRPERSON GRIFFIS:  Excellent. 5

Thank you very much.  6

Mr. Bonstra, starting with7

questions from the board, are there8

limitations or restrictions on the court9

area, those dimensions?10

MR. BONSTRA:  Yes; there are. 11

the court dimensions are also dictated by12

the height of the court and we believe that13

we are above the minimum.  We're certainly14

in conformance.  But that's an additional15

pressure--16

CHAIRPERSON GRIFFIS:  No, I'm17

certainly aware, the zoning regulations18

require dimensional requirements for the19

court.  I'm assuming that you are compliant20

because we haven't seen any request for21

relief.  But are there other constraints or22
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limitations, or any other aspects of the1

industry that determine that kind of2

dimensional separation?3

MR. BONSTRA:  Well, I don't know4

if there's any code regulations in that5

regard but I think there are design tenets6

that we would follow, and we've looked at7

this sectionally, and, you know, we believe8

that the court is adequate.  It's certainly9

not as large as we'd like it to be, but we10

do believe that, you know, there are issues11

about visibility from the front units to the12

back units and that sort of thing.  We feel13

we have adequate separation.14

CHAIRPERSON GRIFFIS:  Because you15

have units that are actually--the window16

line is only on to the court; is that right? 17

Did I read those plans correctly?18

MR. BONSTRA:  Yeah; that's19

correct.  The front corner, actually, this20

particular tier is, in fact, only on the21

court.  That's exactly right.22
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CHAIRPERSON GRIFFIS:  Okay.  And1

in your calculations--2

MR. BONSTRA:  But we do have an3

open end here.  The fifth townhouse here is4

not part of this project, currently, and so5

there is an open end behind that.6

CHAIRPERSON GRIFFIS:  Understood. 7

In your calculations, according to the8

zoning regulations, what is your rear yard9

that you're providing in this proposed10

document?11

MR. BONSTRA:  Well, we have12

really two points, I guess to answer your13

question.  The rear yard is 15, six, I think14

is--15, six, to the face of the bay.  But15

with our design, we've established, really,16

a 19, six, face of building, which is the17

brick.  That is what we call the rear face18

of the building  The bays are projecting19

pieces.  We believe that's just a better20

way.  We could have drawn a line all the way21

across and made a blunt edge.22
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CHAIRPERSON GRIFFIS:  How far are1

they projected?2

MR. BONSTRA:  Four feet.  It's a3

four foot.4

CHAIRPERSON GRIFFIS:  Mr.5

Tummonds, your reading of the regulations,6

are those allowable projections in the rear7

yard?8

MR. TUMMONDS:  You know, again,9

to be overly cautious, we think that, you10

know, a rear yard--a projection of four11

feet, we need to use that to measure our12

rear yard.  That bay projection.13

CHAIRPERSON GRIFFIS:  So it'd be14

15, six.15

MR. TUMMONDS:  Fifteen, six.  But16

I think in regards to the third prong,17

whether there is any harm to the zone plan18

or to the surrounding properties, that bay19

projection starts at the second level.  So20

to vehicles driving along the alley, they21

get the benefit of the full 19 foot, six22
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inch rear yard.  So the appearance of how1

wide that alley is, you are going that2

additional four feet to the face of the3

building.  So yes.  So the relief that we4

are requesting is based on a 15 foot, six5

inch rear yard, but we wanted to make it6

perfectly apparent to the board, that at the7

lowest level, at the ground level, we in8

fact have a 19 foot, six inch rear yard.9

CHAIRPERSON GRIFFIS:  Excellent. 10

Any other questions?11

VICE-CHAIRPERSON MILLER:  Yes. 12

Certainly it appears that what's driving13

this variance relief is the HPRB requirement14

that the building be set back, and I just15

wanted to ask you about the process there.16

Does the public have an input17

with respect to the impact of the setback in18

the rear, in that process?19

MR. BONSTRA:  This has been an20

open book process.  We've met with the21

community on numerous occasions.  In fact, a22
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Saturday morning session.  We believe we've1

talked with Ms. Lindeman quite often.  I2

believe she's a single member district--she3

was the single member district.  She4

distributed--5

CHAIRPERSON GRIFFIS:  I'm sorry6

to interrupt.  I think Ms. Miller's direct7

question was going to what is the public8

participation in the HPRB process, in that9

hearing.10

MR. BONSTRA:  I don't recall that11

there was any testimony but there were12

certainly letters from the ANC in support of13

our application.  So that was through public14

review and folks have always had--15

VICE-CHAIRPERSON MILLER:  Like16

when you originally applied, you didn't have17

that setback?  They required that setback?18

MR. BONSTRA:  No.  We always had19

this configuration but the pressures that we20

were subject to, to keep the building back. 21

So they did increase that, and they also,22
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you know, appreciated the setbacks at the1

top of the building2

We did sight line studies, that3

every five feet along Connecticut Avenue--we4

showed those drawings to everyone, we showed5

them to the community, we showed them to the6

HPRB.  You know, those drawings were, you7

know, important in the approval of this8

project from a sight line perspective.9

VICE-CHAIRPERSON MILLER:  Okay. 10

And with respect to the practical difficulty11

issue, is it your testimony that the12

practical difficulty of complying with the13

zoning regulations, specifically with14

respect to the rear yard, would be you15

wouldn't be able to have the appropriate16

depth of the units because of the pushback17

in front?18

MR. BONSTRA:  Yes.  Ideally, any19

new building with a double-loaded situation,20

which is what we tend to do, we like to see21

a 55 foot depth, which allows for a five22
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foot corridor at the center, 25 feet on each1

side, which would then be, the components of2

that would be a living area or bedroom area3

at the perimeter, and then a kitchen or4

dining or something inboard.  So a 55 foot5

dimension is an ideal dimension.  In this6

case, with the requested variance, we would7

have no more than 47 feet, five.  Without8

that, we would be down to 41 foot, three,9

which is seriously, you know, deficient.  Or10

I don't know if that's the right word.  But11

seriously impacting a reasonable layout for12

a unit.13

VICE-CHAIRPERSON MILLER:  Okay. 14

I think more generally, maybe you can15

address what I think the opposition raises16

in their memorandum, is what's the practical17

difficulty, in general, of building a18

building in compliance with HPRB and the19

zoning regulations?  Is that feasible in20

this instance?21

MR. BONSTRA:  I don't know if I22
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could say it's infeasible.  I mean, we can1

do--2

VICE-CHAIRPERSON MILLER:  I mean,3

I'm not saying feasibility is the standard. 4

I mean, what are the practical difficulties5

that would ensue to do that?6

MR. BONSTRA:  The practical7

difficulties is you do not have enough depth8

of the unit from the corridor to the outside9

face of the wall, and you don't have the10

proper depth from the core to the outside11

facing the wall.  You know, unfortunately,12

we have this big wrapper and we try to put13

everything in it, and in that situation, you14

know, there are difficulties in laying out.15

This is not a very large16

addition, there are only four units per17

floor, and it's really not that big a18

building.  So anything that hinders the19

effect of depths, pressure, other areas,20

whether it's core, whether it's perimeter21

wall.22
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I should also point out, as Mr.1

Tummonds did in his report, this is a2

building that has developed exterior faces3

all the way around it.  You know, this is4

not your typical infill with blank walls.5

You know, we have windows around6

it, we have windows at the rear with the7

bays, fully developed.  So, you know, there8

are a lot of positives here in the9

architecture, that, you know, of course do10

come at a cost, but not what we're11

considering today, but, you know, the12

difficulties go beyond just the unit13

layouts, there's difficulties of the other14

aspects of the building--parking, how the15

parking words.  You know, they're all very16

intertwined.17

VICE-CHAIRPERSON MILLER:  And can18

I just clarify one other thing.  Cause I19

think that was a very good explanation to me20

about the depth, because the opposition21

seems to be a raising a question with22



81

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

respect to height and that doesn't seem to1

be a factor here.  It really seems to be you2

need the depth cause you're pushed back.3

But with respect to the4

topography, it's not clear to me how that's5

related to why you need this variance6

relief.  Is it because, where the parking7

has to be because of the topography?  Or8

what's the connection?9

MR. BONSTRA:  Well, yes, the10

topography affects the underground parking. 11

The ramp at the back is quite a bit higher12

than the front of the building.  It needs to13

be longer, with that length, and having to14

come down underneath this building, behind15

these townhouses.  It's a bit of a pretzel16

in how it's designed and it does set a lot17

of other aspects of the building, like the18

core, core location.19

We have numerous transfers of20

columns, enduring a lot of difficulties21

associated with the topography, with the22
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preservation aspects of saving these1

townhouses, and overall, you know, just the2

HPRB, pushing us back.3

VICE-CHAIRPERSON MILLER: Thank4

you.5

CHAIRPERSON GRIFFIS:  Any other6

questions from the board?7

Yes, Mr. Turnbull.8

COMMISSION TURNBULL:  Yes.  Thank9

you, Mr. Chair.10

I would just like the--the height11

of the balcony from the grade at the back,12

those on the alley, is 9 foot, four?  Am I13

reading the plans right?  Clear?14

MR. BONSTRA:  The 9 foot, four,15

dimension that's shown on drawing two, that16

I believe you're referring to, that's the17

relationship of the parking at the alley to18

the first floor elevation.  The actual19

dimension, or roughly, the dimension between20

the parking and the underside of the bay is21

about six feet.22
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COMMISSION TURNBULL:  Six foot1

clear?2

MR. BONSTRA:  Six feet.  At the3

high point of the parking.  There's a slope. 4

You have to understand that this properly5

slopes from the high on the north to the low6

on the south.  So that six foot, or so,7

here, is quite a bit more down on this side. 8

It slopes down.9

COMMISSION TURNBULL:  Okay.10

MR. BONSTRA:  But it's a four11

foot projection.  It's only a three, six,12

projection into the space.13

COMMISSION TURNBULL:  Okay.  My14

other question then is, the second elevator15

that comes up from the parking, that just16

goes up to the courtyard?17

MR. BONSTRA:  Yes; that's18

correct.  At the lowest level, we have an19

existing areaway, and we've maintained that. 20

It's not exactly supported by the HPRB, but21

because it existed, we used that as our22
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handicapped entrance.  So a handicapped1

individual would come through into the2

parking, which is behind the buildings, take3

that elevator up to the courtyard and then4

enter in the building, the addition at the5

rear.  So that elevator is just a shuttle6

from the parking.7

COMMISSION TURNBULL:  I got you.8

MR. BONSTRA:  Yeah.9

COMMISSION TURNBULL:  And then10

your primary entrance is in the second11

townhouse, looking at it from the left here,12

that goes straight through?13

MR. BONSTRA:  That's correct.  14

Townhouse, I guess is 28, eighteen, here. 15

That is the primary entry in the historic--16

these are Wardman townhouses, so this door17

right here, shown on drawing four, would be18

the main entry to the complex.  You go19

through that--20

COMMISSION TURNBULL:  But you're21

basically keeping the exterior facade as it22
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is?1

MR. BONSTRA:  Yes.  We're2

restoring the facades.  We're putting the3

original design windows.4

COMMISSION TURNBULL:  So changing5

the interiors but keeping the exterior the6

same?7

MR. BONSTRA:  I'm sorry?8

COMMISSION TURNBULL:  You're9

changing the interior to an extent but10

keeping the exterior the same?11

MR. BONSTRA:  Yes.  In terms of12

the front, we are restoring that.  The rear13

of the, what you'd call the primary masses14

of the building, these were done, not15

atypically, with a primary mass and a rear16

porch or something that was appendaged to17

the back.  Those we are removing.  But we18

are restoring the elevations, then, in the19

courtyard, which would be the existing20

brick, with some bay windows also.  So we21

have a lot of treatment here, we have a lot22
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of facade treatment here. 1

COMMISSION TURNBULL:  I was just2

curious.  On that section that you've got3

over there on the far board, the element4

that projects out, it looks like a canopy--5

is that on the far building, on the other--6

it looks like there's something sticking out7

and I couldn't make that out from what it8

was on the elevation--9

MR. BONSTRA:  This piece right10

here?11

COMMISSION TURNBULL:  Yes.  Is12

that on the next building--13

MR. BONSTRA:  That's the building14

to the north.  It's a contemporary building. 15

It has a very strong--16

COMMISSION TURNBULL:  Canopy,17

awning or something?18

MR. BONSTRA:  A "fin" of some19

sort.20

COMMISSION TURNBULL:  Okay; thank21

you.22
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CHAIRPERSON GRIFFIS:  Anything1

else from the board?  Any other questions? 2

Clarifications?  Cross?  Do you have any3

questions of the witnesses?  It's not4

required.  Just turn it on.5

MS. GARNER:  Rikke Garner. 6

Assuming that the 55 feet is, in fact,7

required, I live in a Woodley Park townhome. 8

I have two bedrooms across the front of a 219

foot townhouse.  Woodley Park bedrooms are10

not really that bit.  But assuming you need11

a 55 foot width, is it possible to12

accomplish that within that footprint,13

without the variance, if you lowered the14

building somewhat?15

MR. BONSTRA:  You know, in my16

opinion, it's difficult to do it in any17

dimensions that we are, that we would have18

without the variance.  Is it impossible? 19

Nothing's impossible.  But it does impact a20

lot of other parts of the building,21

significantly, and is practically difficult.22
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CHAIRPERSON GRIFFIS:  Any other1

questions?2

MS. FREIS:  Thank you.  Deborah3

Freis.  I would like to ask if there's a4

practical difficulty to conforming with the5

rear yard setback requirements under the6

existing zoning regulations, because these7

rear yard setbacks are a function of the8

height of the building.9

So it seems to me that you could10

all--you could still build your wide11

bedrooms, you could still have your bay12

windows for those units, if you removed some13

of the units from the top of the14

development.15

CHAIRPERSON GRIFFIS:  So let me16

try to understand what your actual question17

is.  Is your question is there a practical18

difficulty in removing a level or two from19

the building?20

MS. FREIS:  Is there a practical21

difficulty to a different design of the22
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building which conforms to the rear yard1

setback?2

CHAIRPERSON GRIFFIS:  I need a3

little bit more specific, because that's4

their entire case, which they've just5

presented.6

MS. FREIS:  The minimum rear yard7

setback could be 15 feet, if the building8

were not 78 feet high.9

CHAIRPERSON GRIFFIS:  I10

understand that.11

MS. FREIS:  So is there a12

practical difficulty to--was there a13

practical difficulty to coming up with a14

plan which was within the height limit at15

the 15 foot setback?  Because you've only16

addressed the issues with the setback.  But17

the setback is a function of the height of18

the building.19

MR. TUMMONDS:  I would object to20

that question.  Our requirement in21

satisfying the practical difficulty standard22
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is to show that our building, that we're1

proposing, in fact, faces a practical2

difficulty.  It's not our requirement to3

show that there are no other alternatives to4

designing this building.  So I don't think5

it's appropriate for Mr. Bonstra--to throw6

out here, could we design some other7

building that was lower in height, that8

would meet a rear yard requirement?9

CHAIRPERSON GRIFFIS:  Right. I10

don't disagree.  I think the board is well11

aware of the intent of the question, but I12

think in terms of the substance, we've gone13

further than that which you would elicit14

from the Applicant's witnesses.  But Ms.15

Miller would like to restate it.16

VICE-CHAIRPERSON MILLER:  Well,17

cause I think like for architects, or for,18

you know, people who are well-versed in19

zoning, maybe it's more evident than for20

others, and I think that Mr. Bonstra--I21

mean, I was trying to get you to put it in22
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lay terms, and I think to one extent you1

said--which is to me, very obvious--if2

you're pushed back, then you need more room3

in the back, if you have to have a certain4

depth.5

I think what maybe the opposition6

is saying is, well, can't you reconfigure7

the building a different way and have these8

units with that depth, or something.9

And you made the statement that,10

well, it might not be impossible and that's11

not the standard.  We agree that's not the12

standard.  And you said that it would impact13

other parts of the building, significantly. 14

Maybe if you can just elaborate a little15

bit, you know, why it's so practically16

difficult, because of the impact.17

MR. BONSTRA:  Okay.  I'll try.18

We talked about the sort of19

issues, front and back, sort of, you know,20

impacts of both and the pressures, that by21

pushing one--I mean, I always characterize22
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it as it's a water balloon of sorts, where1

you push in one place and it bowls out in2

another.3

You know, we're not asking for4

height variances.  We're not asking or area5

variances.  This is a very conforming6

building, and, you know, I could understand7

you saying that, well, if you're asking for8

FAR variance or something, or floor area,9

that would be something you'd need to really10

tell us about.  This is a very simple, we11

believe, variance, with those unique12

conditions that we've talked about.13

As far as impacts in a building14

like this, as I said, one thing impacts15

another.  The parking coming down the drive16

aisle sets the minimum location for the core17

there.  We also then have an issue with the18

distance from the core to the outer wall.19

Sure, we have 11 foot bedrooms. 20

We probably all have 10 foot bedrooms that21

we don't complain about.  But those start to22
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really be substandard and what we believe,1

with a combination of a main masonry wall2

with bay windows, it allows us a little3

breathing room in there and makes for a4

better unit, a more marketable unit.5

And it allows us not to do a lot6

of funky things like transfer stairs and7

have nonconforming elevators with minimum8

depths and things like that.  All those9

factors just complicate any building.10

We have a complicated building as11

it is, but, you know, the relief we're12

asking for will give us, really, the minimum13

room that we believe we need from the core14

to the outer wall, and give us the depth of15

this rear building that we need.16

There are structural implications17

also.  There's efficiencies with depths of18

buildings where slabs have continuity,19

what's called continuity.  When we start to20

shrink that down, we have slabs that have to21

be very rigid and are very hard to build,22
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expensive to build.  So that's another area1

that it could be impacted.2

VICE-CHAIRPERSON MILLER: Thank3

you.4

BOARD MEMBER MANN:  I have a5

follow up question.  Just to make sure that6

I understand what the core is, perhaps you7

explained this earlier and maybe I missed8

it, but what is the core?  That's like9

required stairwells and the elevators, and10

things that are required to be a certain11

dimension, by code?12

MR. BONSTRA:  Yes.  There are13

certain requirements to stairs, as show14

here.  Actually, if I could just change out15

the drawing.  On your drawing 1A, we have a16

stair here at the south side.  We also have17

a stair here towards the north.  Those would18

be the two required stairs.  This is the19

elevator which is also required.20

We also have a lot of shaft21

space, and things like that, beyond the22
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public corridor which links the stairs. 1

This is fairly conventional.  What is not so2

conventional is that that stair transfers3

out because that's where the drive lane is,4

on the lower level.  So that's a little bit5

of a complication for us, but, you know,6

that is essentially the core, and that core,7

by the way, would be concrete.8

This is a big shaft that stiffens9

the building because the building, you know,10

wants to rack and shift in earthquake or11

wind loads, or what have you.12

So that's a tube, much like the13

Sears tower, is a tube, or bundle tubes,14

that, you know, structure this building.  So15

there's wall thicknesses associated with16

that also, and core, which are quite17

substantial because they are concrete.18

BOARD MEMBER ETHERLY:  Mr. Chair,19

if I may, very, very quickly, because I20

think both Mrs. Miller's questions and Mr.21

Mann's question were very helpful in terms22
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of, I think, further elucidating the issue1

of what could you change, conceivably, in2

order to impact what would be the final3

product in this building.4

So I think I understand that5

question but let me perhaps ask a lay6

person's question that may be obvious or may7

not be obvious, and you might have touched8

upon it.9

Again, you used water balloon as10

an analogy.  I'll use kind of dominoes. 11

Because if you do one thing, I think your12

argument is if you do one thing, you're13

going to have to change something else14

somewhere.  I understand that the drive15

aisle necessitates certain other decisions16

that then have to happen with respect to the17

core of the building.18

What if you were to locate the19

drive aisle elsewhere on this property? 20

We've talked a little bit about the21

relationship to the other buildings, which22
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are the other buildings in the area, in1

particular, having some, shall we say, broad2

familiarity with what is, I believe, 28283

Connecticut Avenue, which is kind of4

pictured just on the edge of one of the5

pictures in the Applicant's submittal.6

If you were to locate your drive7

aisle where the driveway is currently8

located, at what is 2828 Connecticut Avenue,9

which is the apartment building that's north10

of your property, does that afford you any11

further flexibility to still maintain the12

type of depth that you're looking to get in13

this marketplace?  Just as an example.14

I mean, I'm just kind of thinking15

"off the top of my head."  Again, I don't16

like to, as a board member, veer into17

redesigning a project.  I think I agree with18

Mr. Tummonds' argument about what your19

burden is, but again, just kind of perhaps20

anticipating whether or not there are any21

more lingering question out there.  If you22
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were to place the drive aisle on the1

northernmost edge of the property, does that2

afford you any difference in terms of being3

able to comply with zoning on the rear yard4

side?5

Or would you still be confronted6

with--I mean, even if it were doable, would7

you still be confronted with the same issue? 8

It just moves everything to the opposite9

side.10

MR. BONSTRA:  Right.  Yes.  I11

think given the topography of--you know,12

there is a driveway there, that comes into13

the building off Connecticut Avenue.  I14

don't believe that's the right way to enter15

the building, that we would never--I don't16

think we would advocate an entry off17

Connecticut Avenue, given the traffic and18

speed and the monumentality of that area.19

To answer your question, though,20

given the topography, I'm not sure it would21

make any difference in the drive lane22
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location, aside from the legal issues of1

coming in on someone else's property.2

You know, I think the drive lane3

would be relatively in the same place, and I4

think that would put the core in the same5

place.  But it's an interesting thought,6

nonetheless.7

BOARD MEMBER ETHERLY:  Okay. 8

Thank you.  I appreciate it.9

CHAIRPERSON GRIFFIS:  Any other10

questions?  Clarifications?  Follow up on11

that testimony that you just heard?  Yes. 12

Question.  You need to turn the microphone13

on.  Thank you.14

MS. GARNER:  Just to clarify. 15

True or false?  If you dropped the building16

two stories, would you need a variance right17

now?18

MR. BONSTRA:  I'd have to look at19

the computation.  I don't know what "drop"20

means.  If you pushed the building into the21

ground, I suppose you could satisfy the rear22
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yard requirement.1

CHAIRPERSON GRIFFIS:  Excellent. 2

Okay.  Any other questions?  Any other3

cross?4

[No response]5

CHAIRPERSON GRIFFIS:  I believe6

the ANC is present.  Do they have any cross7

examination questions of the witnesses?8

MS. LINDEMAN:  No. We do have9

testimony to present, though.10

CHAIRPERSON GRIFFIS:  Excellent. 11

We'll get to that shortly, then, unless12

there's any redirect. 13

Mr. Tummonds?14

MR. TUMMONDS:  No redirect.15

CHAIRPERSON GRIFFIS:  Excellent. 16

Let's move right ahead, then.  We17

are joined by the Office of Planning.18

Mr. Rice is here with us to19

present the Office of Planning's analysis.20

MR. RICE:  Good morning, Mr.21

Chair and board.  My name is Stephen Rice.22
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As stated, the site is located in1

the Woodley Park Historic District, in the2

R-5-D Zone District, which sets the rear3

yard back at four feet, four inches per foot4

of height from the rear of the building.5

The property includes four6

historic rowhouses, which limits the ability7

to remove portions of those structures8

because they are contributing, and also9

limits the location of the new portions of10

the project or the addition.11

The seven story scheme was12

approved by HPRB, with a 60 foot setback13

from the front facade of the existing14

rowhouses, in an effort to reduce the15

visibility from Connecticut Avenue, which16

was also intended to make the addition look17

as if it was two different structures from18

what's already there.19

The R-5-D District does permit20

medium high density apartment houses, and21

the generalized land use map designates the22
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area as a high density residential area.1

The general character of2

Connecticut Avenue, at this portion of3

Connecticut Avenue is taller apartment4

buildings with smaller-scaled rowhouses sort5

of interspersed along the Connecticut6

Avenue.7

So the 60 foot setback would aid8

in reducing the visibility of the addition,9

and also help to make the addition appear as10

if it is two separate buildings, although it11

is connected of course.12

The HPRB again has approved the13

project.  As of the day of drafting this14

report, OP had not received comment from the15

ANC but we have had contact with16

representatives and they have supported it. 17

We have not received any comments from any18

neighbors in support, or in opposition, as19

of the date of drafting this report.  I20

understand we do have opposition now.21

But nonetheless, OP does22
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recommend that this variance is approved by1

the Board of Zoning Adjustments.  Thank you.2

CHAIRPERSON GRIFFIS:  Excellent. 3

Thank you very much.  Questions from the4

board?  5

Mrs. Miller.6

VICE-CHAIRPERSON MILLER:  Mr.7

Rice, I just want to ask you a question8

similar to what I asked the Applicant.  When9

the addition was before the HPRB and they10

look at it from the front, obviously, and11

they recommend that it be set back, do they12

consider the impact on the rear?13

MR. RICE:  Based on the14

information I received, which was the draft15

report from the staff, it seemed as if the16

concern was from Connecticut Avenue more so17

than from the alley.  In fact, I don't think18

I read anything directly addressing the19

alley situation.  But the variance is for--I20

don't think it's so much the height.  It's21

directly related to what's requested, which22
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is the rear yard, which is pretty minimal,1

in my opinion.2

VICE-CHAIRPERSON MILLER:  Thank3

you.4

CHAIRPERSON GRIFFIS:  Any5

questions of the board for the Office of6

Planning?7

Mr. Turnbull.8

COMMISSIONER TURNBULL:  Mr. Rice,9

did you have any issues with the alley side10

when you met with the Applicant?  Or did you11

look at anything that was--12

MR. RICE:  I didn't see any13

problems with the bay projections or the14

rear yard setback, because the alley is 1915

feet--16

COMMISSIONER TURNBULL:  Wide;17

yes.18

MR. RICE:  19.6 feet wide.19

COMMISSIONER TURNBULL:  Yes.20

MR. RICE:  I didn't have any21

issues with the alley in relation to the22
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neighbors that front on to Garfield or any1

of the immediate--2

COMMISSIONER TURNBULL:  Any3

issues with the garage entrance or--4

MR. RICE:  I'm sorry?5

COMMISSIONER TURNBULL:  Any6

issues with the garage entrance and the7

parking--8

MR. RICE:  I didn't have any9

issues with that either.10

COMMISSIONER TURNBULL:  Okay; all11

right.  Thank you.12

CHAIRPERSON GRIFFIS:  Anything13

else from the board?14

[No response]15

CHAIRPERSON GRIFFIS:  Does the16

Applicant have any cross examination of17

Office of Planning?18

MR. TUMMONDS:  None.19

CHAIRPERSON GRIFFIS:  ANC?20

[No response]21

CHAIRPERSON GRIFFIS:  Do the22
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parties have any questions of the Office of1

Planning?  Opposition parties.  Do you have2

any cross examination of Office of Planning? 3

Do you have their report?  If you have a4

question.5

MR. DUNFORD:  Hello.  I'm John6

Dunford.  I'm at 2621 Garfield and my house7

immediately is behind the--8

CHAIRPERSON GRIFFIS:  You're part9

of the Concerned Neighbors.10

MR. DUNFORD:  Sir, my question11

is, when you did all your work in evaluating12

this project from the front, when you looked13

at the rear, when you look at the code--14

MR. RICE:  I can barely hear you.15

MR. DUNFORD:  Am I working?16

CHAIRPERSON GRIFFIS:  Yes.  You17

just press it once.18

MR. DUNFORD:  Okay.  There's a19

ratio--am I right?--between the distance,20

the base of the building to the alley, or21

the end of the property, to the height of22
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the building?  You said, just a minute ago,1

that it's about four foot up for every one2

foot toward the edge of the property.3

Is that about right?4

MR. RICE:  Four inches.5

MR. DUNFORD:  Oh.  Four inches?6

MR. RICE:  Yes.7

MR. DUNFORD:  Four inches per8

foot.  So that really means, when we9

translate that, is that there's three feet10

of height for every one foot toward the11

outside of the building, to the edge of the12

property.13

MR. RICE:  Yes; that's the ratio.14

MR. DUNFORD:  When you looked at15

this ratio, of the proposal for a 73.54 foot16

building in the back, height, versus the17

offset of 19 feet, six inches, before the18

variance, or in this case, from my reading I19

think it's about 15 feet, five inches, with20

the variance, how can the altitude of the21

building, in other words, using that ratio,22
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be 73 feet without a variance in height?1

MR. RICE:  I'm not clear--2

MR. DUNFORD:  In other words, if3

the ratio when you looked at the front of4

the building--I just want to ask when you5

looked at the back of the building, we know6

that the height of the building has to be,7

if I compute what you just said, a three to8

one ratio--if we have 19.6 inches, the top9

of the building in the back can only be, if10

I do my math right, 58.8 feet, not the 73.5411

feet that has been applied for in the12

application from my reading.13

MR. RICE:  The seven--14

MR. TUMMONDS:  If I might add,15

the way the rear yard is calculated is not16

measured from the front of the building for17

building height purposes.18

MR. DUNFORD:  Okay.19

MR. RICE:  It's from the rear of20

the building.21

MR. DUNFORD:  Correct.  But22
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nevertheless, from the edge of the property,1

in the back of the property, if we use the2

calculation of one to three, based upon that3

ratio, the building is too high for the4

distance of the base of the building to the5

alley.  Is that correct? 6

MR. RICE:  Based on the7

calculations that I have, which is 73 feet8

height, from the rear, center of the rear of9

the property.10

MR. DUNFORD:  We have the same11

numbers; right?  The back of the property is12

73 feet--pardon me.  The back of the13

property is not quite that high.  It's14

65.025 feet; right?15

MR. RICE:  I have that.16

MR. DUNFORD:  Also our17

calculations are that without a variance,18

without a variance, the base of the building19

is 19.6 inches from the alley.  If we20

multiply 19.6 times three, that comes to21

58.8 feet.  The builder here, who I respect,22
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has actually gone and developed his building1

to 65.5 feet.  How, then, do we--with your2

proposal, if you approve this matter, how,3

for a matter of, you know, legalese, if you4

will--how do you explain the increased5

height in this situation?6

CHAIRPERSON GRIFFIS:  Good.  Let7

me clarify and I'll answer that question. 8

First of all, he's not just recommending to9

the board.10

MR. DUNFORD:  Oh.  I'm sorry.11

CHAIRPERSON GRIFFIS:  He's with12

the Office of Planning.13

MR. DUNFORD:  I'm sorry.14

CHAIRPERSON GRIFFIS:  That's15

okay.  Not everyone understands everyone's16

roles up here.  But we take his analysis and 17

his recommendation too.  I think you're18

stumbling over some of the particulars of19

zoning regulations.  I understood your20

direct question to the Office of Planning of21

does this require a height variance? 22
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Because clearly, if you look at 19.6,1

multiplied by the inches allowed to2

calculate the rear yard, you are over the3

height that's allowed.4

However, there are separate5

sections of area that are designated and6

restrictive to this zone, and all zones,7

actually, and one of them is a height8

measurement, and the measurement of the9

height of the building is from the front.10

The rear yard calculation is11

measured from the height off of the rear. 12

So they are connected but not the same.13

So no, it does not require a14

height variance.  It requires a rear yard.15

MR. DUNFORD:  I see.  So16

therefore, based on a height of 65.025 feet,17

how much rear yard does the code require? 18

How much then would be required?  It would19

be greater than 19.6 feet.  Am I right?  If20

we're measuring from the back.  In other21

words, it would be longer than the rear yard22
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that is proposed on this building.1

MR. RICE:  That's why we're here. 2

Yes, the required rear yard is 21 feet,3

eight inches.  The whole reason why we're4

here today is because we're not providing 215

feet, eight inches.  We're only providing6

19.6.  That's the need for the rear yard7

variance.8

MR. DUNFORD:  So therefore,9

although the distance from the alley to the10

building is related by the code in a three11

to one ratio, and they are completely12

dependent on one another, if I read this13

correctly--what you're saying, then, that14

the only dependent variable in this ratio is15

the distance from the building to the alley,16

not the height of the building; is that17

right?  Because clearly, they are dependent18

on each other.  If you have a height, then19

you have to have a distance from the alley--20

CHAIRPERSON GRIFFIS:  Well, it's21

true, the regulations--22
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MR. DUNFORD:  And the reason why1

I bring this up is that if, indeed, you're2

applying for variance, which this can be3

construed then, if these are related, which4

you have to construe they are, this means5

you're asking for a taller building.6

In other words, you're asking for7

a taller building than you could have8

without a variance, and indirectly, then,9

you could say this is a request for a taller10

building than you would have had with the11

variance.  That's where I'm going with this12

question.13

CHAIRPERSON GRIFFIS:  Understood.14

MR. RICE:  It's not as clearly15

understood to me, exactly what the question16

is.  I think you're getting to is this17

building, as the Chair has said, does it18

require a height variance.19

MR. DUNFORD:  Yes.  Does it20

require a height variance with a distance of21

19.6 from the alley for a height of 65 feet?22
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MR. RICE:  Okay.1

CHAIRPERSON GRIFFIS:  I think the2

regulations are absolutely clear on that,3

that it does not.4

MR. RICE:  It doesn't.  As far as5

height, it doesn't.6

MR. DUNFORD:  Okay.7

CHAIRPERSON GRIFFIS:  Any other8

questions for the OP? 9

[No response]10

CHAIRPERSON GRIFFIS:  Okay. 11

Thank you very much.  Let's move ahead then. 12

Let's go to the ANC.  Are you ready?13

MS. LINDEMAN:  Yes.  I have some14

papers to give you first.15

Good morning.  I'm former16

Commissioner Lindeman representing ANC 3C. 17

We also have our Chair, Nancy McWood, here18

this morning.19

VICE-CHAIRPERSON MILLER:  Excuse20

me, Ms. Lindeman.  You're not authorized, in21

writing, to represent the ANC--22
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MS. LINDEMAN:  I am in the1

resolution of the ANC.  I was authorized to2

represent the ANC.3

VICE-CHAIRPERSON MILLER:  Okay,4

and I see Ms. McWood is nodding her head and5

she's Chair, and she can authorize you today6

too.  Okay; thank you.7

MS. LINDEMAN:  Yes, ma'am.8

As you'll note in the resolution9

that you did receive, the ANC did not--did10

support the Applicant.  I just want to give11

you a little background.  There were a few12

questions before about the HPRB status, and13

if you'll look at the back of the packet14

you're getting, the last four pages have to15

do with notification that I did about the16

HPRB application, about a year and four or17

five months ago, in October of 05.18

And I just have to state for the19

record that as the sitting Commissioner at20

the time, I was really not pleased with a21

seven story building in that site, and I22
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really was probably one of the biggest1

opponents of it, way back when.2

And so I put out even a flier to3

the neighbors, that I personally hand-4

delivered to all the residences along both5

sides of Garfield Street from Connecticut to6

27th, all along 27th Street between7

Garfield--actually between Woodley and8

Cathedral, and also all the residents that9

lived on Connecticut Avenue, about a meeting10

that I scheduled, which was above and beyond11

what the ANC normally does because I wanted12

to find out what the neighbors thought.13

At that Saturday meeting that I14

held, there were only three neighbors who15

showed up, two from Connecticut Avenue and16

one from 27th Street, and the only question17

that the person from 27th Street had was18

whether the city would, in alley19

improvements, consider extending the sewer20

lines up the alley.  And no one else showed21

up to the meeting.  The parties from22
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Connecticut Avenue and from 27th Street, nor1

anyone else from the neighborhood came to2

the ANC meeting, back then, when we were3

doing HPRB review, and although maybe Mr.4

Tummonds, and I don't remember the other5

gentleman's name, recollection is a little6

fuzzy, the ANC was very adamant about all7

the setbacks from the front.8

This project was before the ANC9

before I even took office in January of 05. 10

They had come to the ANC like a year or two11

prior to that with some preliminary plans,12

and at the time that they even came before13

HPRB review, they were going to do all five14

townhouses, and so we were very strict with15

them about the setbacks, and there's no way,16

without the front setbacks, we would have17

ever given them--I would have never done a18

resolution to approve them to have the19

building built to the height it was, and if20

I recall correctly, originally, I think they21

were going to go up to as much as 78 feet.22
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They did lower the height1

somewhat.  They also did agree to bury2

within the belly of the building all of the3

elevator shafts and everything else, so as4

not to put additional height on the top.5

And I never heard anything more6

about this case until about the Friday7

before our November ANC meeting, when I got8

a telephone message at home from one of the9

neighbors, wondering about the ANC meeting,10

which was coming up on that Monday, and I11

don't recall who it was that called me at12

this point cause the messages have long13

since been erased from my voice mail.14

But they stated they wouldn't be15

back till Sunday evening, and we did have a16

couple of parties show up to the ANC17

meeting, this past November, I believe only18

two of whom spoke, and I think the biggest19

problem that they had was with the height of20

the building.21

But those issues, just for the22
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record, should have been raised at the HPRB1

level, because the Applicant, as we2

understood it, is not out of compliance with3

height requirements, at all, from a zoning4

perspective.  If it weren't for HPRB, they5

could have gone up to the height of the6

building next door and perhaps even slightly7

higher.8

So we grilled them.  And then my9

next communication, as you'll see in the e-10

mails, wasn't until after the ANC meeting on11

the 5th of December and I responded12

immediately back to the person, and then13

didn't hear anything again, until December14

30th, when I was on vacation, and responded,15

you know, back again, immediately.16

And I tried to make myself as17

absolutely available to people on this18

project.  I don't know any other19

Commissioner that walks around notices about20

something that the ANC already notices21

through the newspaper, and on the list22
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serves as part of the regular agenda, or who1

holds private meetings for neighbors.  But I2

did that.  I really tried to get their3

input, and perhaps we would have come to a4

different conclusion, had we had public5

input earlier on.6

But we came to the conclusion we7

did based on what we did, and like I said, I8

believe as a Commissioner, I went above and9

beyond the call of duty to try to elicit10

public response, all throughout this11

process, from the time I became a12

Commissioner until now, and I'm not even the13

seated Commissioner anymore, and I took time14

off work this morning, after being in the15

hospital all week last week, to make sure I16

was here this morning.17

CHAIRPERSON GRIFFIS:  Excellent. 18

We appreciate your being here and appreciate19

that further understanding of how the ANC20

arrived at its position.21

Ms. Miller, a question?22
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VICE-CHAIRPERSON MILLER:  Thank1

you for coming.  I wanted to ask you: Were2

you involved at the HPRB process?3

MS. LINDEMAN:  Yes, I was, but we4

didn't go to the HPRB hearing because we5

didn't have an objection.  We had made them6

redo their drawings, multiple times, to7

satisfy our concerns.8

In fact, when they initially were9

coming before the ANC, you know, we asked10

for changes, and it wasn't until that11

Saturday meeting when they came up with, you12

know, designs that looked more feasible, and13

when I sat and really listened to their14

presentation that morning, that I actually15

ever arrived at being any what amenable to16

their decision, and to keep myself17

completely honest about all of this, I have18

had no dealings with the developer outside,19

just formal communications, back and forth. 20

Often Commissioners are invited to, you21

know, parties around town, and they did have22
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an opening of a building elsewhere.1

I absolutely refused to even2

accept an invitation to anything that the3

Applicant hosted, because I feel I need to4

stay as absolutely aboveboard as possible. 5

That's my own way of dealing with it.6

CHAIRPERSON GRIFFIS:  Excellent. 7

Thank you very much.8

MS. LINDEMAN:  And I do feel for9

the neighbors, but we had to come to the10

decision we did, based on what we had to11

deal with.  I'm not a proponent of12

development.  This developer, though, bent13

over backwards.14

CHAIRPERSON GRIFFIS:  Good.  Any15

other questions of the board? 16

Clarifications?17

COMMISSIONER TURNBULL:  Mr.18

Chair.19

CHAIRPERSON GRIFFIS:  Yes.20

COMMISSIONER TURNBULL:  Ms.21

Lindeman, you had said originally you were22
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opposed to the project.1

MS. LINDEMAN:  Personally I was2

because of the height of the building and it3

was, you know, they didn't have all the4

setbacks that they did originally.  We5

forced them into more setbacks than what6

they really wanted to have to do.7

And so when they talk about being8

constrained by being set back, I think we9

put more pressure on them for setbacks than10

HPRB did, because we were very concerned11

about the sight lines and Chair McWood can12

confirm that.13

We saw initial drawings and were14

not at all happy with the sight lines.15

COMMISSIONER TURNBULL:  So you16

felt more comfortable after you saw the17

changes, then?18

MS. LINDEMAN:  Because of the way19

we wanted to not have it overpower the20

townhouses that were historical on the21

Connecticut Avenue side, and, in part,22
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they're doing improvements to the1

townhouses.  They're restoring them back to2

the period when they've actually been, for3

lack of a better word, "bastardized" over4

the years, not to be historically correct,5

they went through extensive research to find6

out what the building facades should have7

looked like, to period, and they're8

restoring everything back to period.9

I was concerned about the height. 10

That's why I sent out the memo, you know, to11

the neighbors, letting them know the12

structure was going up.  It is now one13

townhouse width smaller than it was. and it14

is to the north, which puts it a little15

further away from Garfield Street.  It is an16

odd alley back there.  It is, as they've17

said, very dark.  They've agreed to put, you18

know, downward facing lighting to try to19

help illuminate, from a safety standpoint,20

which doesn't have to do with your review,21

but did as my concern as a neighbor, having22
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had an armed robbery take place right on1

that very block of Garfield Street, I saw2

having people overlooking this very dark,3

dank alley as being an improvement, safety-4

wise, to the neighborhood.5

And yes, going back, I really was6

very opposed to the project, but we worked7

and worked and worked until we got them to8

lower the height a little bit, bury9

everything in sight so that nothing10

protruded further up than it needed to, and11

also made them set back, and I did the best12

I could with what I had, and what input I13

had from the neighbors.14

COMMISSIONER TURNBULL:  Good. 15

Thank you.16

CHAIRPERSON GRIFFIS:  Anything17

else?  Any more questions?  Mr. Tummonds,18

any cross?19

MR. TUMMONDS:  No.20

CHAIRPERSON GRIFFIS:  Party, any21

cross?  ANC.  Questions?22
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MR. DUNFORD:  I respect all the1

hard work the ANC did on this project, and2

the Concerned Neighbors.  It is difficult--3

again, you know, we get--and I appreciate4

all the papers that you put in the boxes.  I5

must admit, I don't remember myself,6

actually getting one, but I do believe that7

that was the case.8

You know, it's so often the case9

in a project like this for the--as far as10

the neighborhood's concerned, what I'm11

hearing, and I think a lot of your work went12

on how the building was going to look from13

the front.14

In other words, when we look at15

historical preservation and making the16

community look nice, again, looking at the17

townhouses from the front, and looking at18

the elevation of the building from the19

front, over the townhouses, is very20

important.21

But Deborah, at the different22
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meetings that you've had, and when I look at1

the ANC minutes, the only thing that I saw2

mentioned about the height of the building3

from the back was about--gosh, it was back4

in--let's see--back on May 16 of 2005, you5

know, Commissioner Fletcher asked that, she6

specifically was told that a variance would7

not be required for a 73 foot tall building8

placed, pushed back from the front of the9

street.10

In other words, that was11

actually, was mentioned.  In other words,12

Commissioner Fletcher asked that question--13

CHAIRPERSON GRIFFIS:  Let's get14

to the question.  What's the question for15

her?16

MR. DUNFORD:  The question is do17

you or do you not think that the ANC spent18

enough time, truthfully, looking at the19

effects of the height of the building on the20

posterior part of the--in other words, from21

the back?22
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MS. LINDEMAN:  First of all, the1

question on the variance was a question, if2

I recall correctly, from Avi Fector, was3

concerning a variance on the height of the4

building, not on the rear yard setback. 5

That wasn't even an issue that came before6

us in the HPRB review, and that's all we did7

back in 05.  HPRB did not have anything to8

do with the height of the building except as9

it concerned the setbacks from the front.  10

So that's all we review when we11

do HPRB, is what HPRB wants us to review. 12

We can't review things that don't concern13

the HPRB when we're doing a resolution on14

the HPRB issue.  So that's all we address at15

that time. 16

Yes, I said the height bothered17

me back then, but I put out a memo that told18

everybody this was a seven-story building. 19

I hand-delivered it.  It was very hot20

weather.  I remember getting an asthma21

attack on Garfield Street while delivering22
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it, because it was unusually warm weather1

that October, and I tried to make sure that2

people knew this project was coming up, if3

they couldn't make the Saturday meeting, we4

had the ANC meeting that Monday night in5

November, and no one came.  So I did the6

best I could, as I recall.7

MR. DUNFORD:  I came.  You don't8

recall.  I was at the meeting, at the ANC. 9

The reason why--I just want to ask one more10

question.  At the ANC meeting in which we11

discussed this variance, as you recall we12

spent--13

MS. LINDEMAN:  The ANC meeting,14

just for the record, was this ANC meeting on15

the zoning, not the one on HPRB.  The height16

issue was what we dealt with HPRB.17

CHAIRPERSON GRIFFIS:  Good.  Then18

what's the question?19

MR. DUNFORD:  The question is do20

you think we had an adequate discussion at21

the end of the meeting, where you had cut22
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your finger and said you had to go to the1

emergency department?  The neighbors, myself2

and Harriet, we came to see the plans cause3

we didn't--4

CHAIRPERSON GRIFFIS:  Okay, but5

the question is: Was there adequate6

discussion based on the height and the7

impact in the rear?8

MR. DUNFORD:  Do you think we had9

adequate discussion?10

MS. LINDEMAN:  I wasn't privy to11

the discussion that you had out in the12

hallway with the Applicant, and despite my13

cut finger, the minutes will show I never14

left the ANC meeting.  I stayed through the15

entire meeting.16

CHAIRPERSON GRIFFIS:  So do you17

think there was adequate discussion?18

MS. LINDEMAN:  Yes, for what we19

were covering, it was adequate, considering20

we had covered so much previous.  I mean,21

Chair McWood can comment but--22
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CHAIRPERSON GRIFFIS:  Understood. 1

No.  I think that's succinct.  Okay. 2

Anything else?3

MR. DUNFORD:  Thank you.4

CHAIRPERSON GRIFFIS:  Sure; not a5

problem; very well.  Thank you very much. 6

We do appreciate your presentation.7

MS. LINDEMAN:  And Mr. Chair, for8

the record, I did receive with the9

Applicant's application a list showing every10

neighbor that had received the very same11

packet that the ANC received and that I12

received separately at my home.  So when I13

looked at all the neighbors who had been14

sent the packet, we went--I looked at it was15

they were notified--16

CHAIRPERSON GRIFFIS:  Right. 17

None of this is under any question, so I18

think we can move on.19

MS. LINDEMAN:  Well, that's why20

they said about the discussion, the ANC--21

CHAIRPERSON GRIFFIS:  I22
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understand.  Thank you very much.  Let's1

move ahead.  I want to go to the party in2

opposition case at this time, and as they're3

coming up and getting ready, Mr. Tummonds, I4

have a quick question of you, as a letter5

has come into the record today, dated 166

January, indicating--oh, it's from Mr.7

Grinder, Gregory Grinder.  We'll get to all-8

-but it's a detailed question of the9

ownership.  It says in this third paragraph,10

midway through, however, in regard to 2822,11

there's nothing in the public record that he12

could find, which indicated a change of13

ownership.14

I guess they're asking the15

question of whether ownership or control of16

the site is current and therefore able to17

bring an application.18

MR. TUMMONDS:  The question is19

whether or not Mr. Murillo/MMG Property20

Group has the authority to put forward an21

application that includes the property, 282222
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Connecticut Avenue.  1

MR. MURILLO:  We currently have2

that property under contract with Ms. Irma3

Lan.  It's due to settle in July--or June of4

this year.  I don't have the record in front5

of me, but I believe we did submit an agency6

letter acknowledging that fact.7

CHAIRPERSON GRIFFIS:  Okay; good. 8

Mr. Tummonds will find that while9

the party in opposition starts to get ready,10

or starts to present their case.11

MS. FREIS:  Again, my name is12

Deborah Freis.  I own a house with my13

husband, my two small children, which is14

about 150 feet west of the property which15

the Applicant proposes to build.16

The Concerned Neighbors group has17

filed this memo with the Zoning Board and18

these neighbors are, on the majority, all19

along the north side of Garfield Street, or20

the east side of 27th Street, where their21

backyards face the alley and face towards22
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the project as it has been proposed.1

I'd like to be clear about our2

main point.  My neighbors and I do deny the3

rights of the developer to build on this4

property and we welcome the proposal to5

renovate the historic properties.  But this6

is not just about a renovation.  It's about7

an additional tower.  Even the D.C. Planning8

Office report states that it appears the9

tower behind is actually a separate10

building, behind the rowhouses.11

The variance, as proposed, is12

going to grant the developer to build a13

design that is actually bigger and higher14

than what the zoning regulations would15

allow.16

We don't believe the developer17

faces any hardship to develop the property,18

and we believe that a plain reading of the19

design shows that the builder could develop20

the exact footprint and design of the21

building in a way that would be entirely22
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consistent with the zoning regulations,1

would not require any variance to the rear2

yard requirements, as proposed.3

Under section 404 of the zoning4

regulations, the minimum rear yard5

requirements are a function of the height of6

the building.  Four inches of yard required7

for every foot of height.8

The builder would not need a9

variance, the builder would not need a rear10

yard variance to build the first five11

stories of the proposed building.  He only12

needs a variance because he wants to build13

40 percent higher than what the zoning14

regulations allow for the footprint of this15

design.16

It's more than a question or rear17

yard and height, because if the variance is18

granted, the builder proposes to maximize19

the allowable density of the property.  The20

allowable floor area ratio would be21

maximized at 3.5 and the total allowable lot22
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occupancy is also nearly maximized.  Hence,1

this rear yard variance allows a much larger2

addition and it increases the burden on all3

of the neighbors.4

As the addition is larger, some5

of the harms that all of the neighbors can6

expect are decreased air and light,7

increased noise, density, congestion,8

increased demand for on-street parking,9

increased traffic, and other harms we've10

described in the memo.11

We do not believe the developer12

has any entitlement to the variance. 13

Everyone agrees on the legal test and the14

law says that the burden is on the developer15

to meet each and every one of the three16

parts of the test before the board may grant17

the variance.18

And I would like to summarize19

those three parts, the first part being20

whether there's something extraordinarily or21

exceptional about this property meriting a22
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variance.  We would disagree with the1

developer that the historic area2

restrictions are unique to this property and3

constitute an exceptional circumstances.4

The historic area restrictions5

cover the whole neighborhood within Woodley6

Park.  They contribute to the value of all7

of the properties in the neighborhood.  We8

do not believe it's right for the Zoning9

Board--if the Zoning Board were to take a10

position, that any place where there are11

limits on the development of historic homes,12

the developer is automatically entitled to a13

broad area variance.14

Again, the variance requested15

here does not relate to the restoration of16

the historic homes, but, rather is about17

building an additional apartment tower18

behind the homes.19

Second, the developer has not20

shown a practical difficulty or hardship21

that would result from the strict22
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application of the zoning regulations.1

The variance is highly2

significant.  Although the developer has3

stressed that it's only two feet rear yard4

variance on the rear wall of the property,5

there are seven stories above the rear wall.6

It's actually six foot where the bay windows7

and the balconies are, and again that's8

along the entire facade of the building and9

for seven stories.10

The proposed rear yard of 15 and11

a half feet would only be sufficient under12

the zoning regulations, if the height of the13

addition was limited to 46 and a half feet. 14

Therefore, the variances allowing the15

developer to build 40 percent higher than16

what the zoning regulations would allow for17

this size yard.  Again, the zoning18

regulations require a 15 foot rear yard19

variance, minimum, or a function, four20

inches per height of the building.  And the21

rear yard in question is greater than 1522
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feet, so we're talking about a function of1

the height in this instance.2

We also do not believe the3

developer can use the marketability of the4

units for economic questions, as an argument5

for a practical difficulty.  The developer6

hasn't presented any evidence that it would7

be uneconomical to build within the zoning8

regulations without a variance, and there's9

reference in the memo to a D.C. Court of10

Appeals, Palmer case, quote: A variance11

cannot be granted where property conforming12

to the regulations will produce a reasonable13

income, but if put to another use will yield14

a greater return.15

It seems clear to us that there16

are alternative designs that would conform17

with the strict application of the zoning18

regulations.  If the project's addition were19

simply reduced from seven to five stories,20

without any apparent changes to the rest of21

the project, this variance application would22
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not be enquired and it would be consistent1

with section 404, minimum rear yard2

requirements of 15 feet, or as calculated,3

four inches per foot of height.4

The third legal test is whether5

approval of the variance by the board would6

cause public harm.  My neighbors and I are7

the public.  We are convinced that the8

granting of this variance will cause public9

harm.10

The rear yard variance is11

essential for the developer's attempt to12

build the largest possible addition on the13

property, consistent with the other zoning14

regulations.  Granting the variance would15

allow him to build a tall tower directly16

abutting low-level residential properties.17

The D.C. Comprehensive Plan18

itself calls for buffers and setbacks to19

protect the density, scale and character of20

the specific neighborhoods which are behind21

high residential height--excuse me--high22
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traffic avenues such as Connecticut and1

Wisconsin.2

I understand that the Historic3

Preservation Review Board and the ANC4

reviewed the aspects of the project at5

various stages, over time.  Unfortunately,6

it's "water under the bridge," that we have7

not been--for our own personal reasons, we8

have not been able to examine the project,9

in detail, and bring our concerns prior to10

filing here with the board.11

However, I think it's clear that12

the ANC and the Historic Preservation Review13

Board had a focus for the front of the14

building from Connecticut Avenue, and did15

not take into consideration the concerns of16

the neighbors to the rear.17

There's also a question of how18

the project grew in scope, over time.  From19

May 2005, the ANC was discussing a project20

of three properties.  It's now grown to21

four.  The scale, growing all the time, is22
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increasing the burdens, as we've elaborated.1

Some of my neighbors here were at2

the November, the last meeting, the last3

opportunity we had to express our views to4

the ANC, and they would like to speak as to5

what occurred at this public discussion. 6

However, the general impression that these7

neighbors got was that the last November8

meeting was a mere formality to the end of a9

long process where the ANC Commissioner had10

clearly been involved, and it was difficult11

to voice--it was difficult to understand the12

project at that meeting and understand what13

the impact of the variance would be.14

We don't want the board to give15

away the rear yard setback.  This is a16

zoning regulation which benefits the17

neighbors to the rear.  We know that the18

board generally grants great deference to19

the views of the ANC, and we respectfully20

ask that--it would be inappropriate in this21

case, and that's why we're here today.22



143

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

I would just like finally to1

speak to one issue which is directly related2

to the project and affects me personally.  I3

am one of three houses at the end of4

Garfield Street which has no possibility for5

off-street parking.  It's very difficult to6

find a place to park your vehicle,7

especially after 6:00 o'clock p.m.  There8

are many apartment buildings in the9

immediate area where residents need to park10

no the street.  If we are allowing the11

developer, through this variance, to build12

more units than would otherwise be practical13

under the zoning applications, the issue,14

the parking issue would not be exacerbated15

as it will be here.16

The ANC itself has discussed the17

parking issue and they discussed the parking18

issue in the neighborhood, the lack of off-19

street parking.  We've seen them describing20

the neighborhood as "starved" for off-street21

parking.  So I think it's agreed, that the22
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parking is an issue, and that's personal1

harm to me and a harm to the public as we2

allow this rear yard variance, which allows3

an additional two stories to the building,4

and if you look at the plans, it's six5

additional units.6

You might recall that the7

proposal will have 33 units and about 198

parking spaces.  Since they're luxury, we9

can assume that most of these people will10

have vehicles and most of the people are11

doing to have to park on Garfield and 27th12

Street because Connecticut Avenue parking is13

restricted.  These are the closest side14

streets to park on.15

Again, as Commissioner Lindeman16

referred to, there have been armed robberies17

on the street.  Anything which makes it more18

difficult for me to park closer to my home19

is definitely a public safety concern, when20

we've had, in the past year, three or four21

armed robberies on 27th Street, Woodley22
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Street, which is one block away, and1

Garfield.2

I would just like to summarize3

that, again, we don't believe the variance4

issue here has been presented fairly.  We5

don't believe it was presented fairly at the6

public meetings, because it's clear, from7

the zoning regulations, that the rear yard8

variance is a function of the height of the9

building.10

This is allowing the developer to11

maximize his profit, to put as many units as12

possible at this site.  We are the13

residents, these neighbors are residents of14

the city, we're raising our families here,15

some of us have lived here for over 20 years16

and raised their families here.  We would17

just ask that the zoning law, as it has been18

put down, would help us to constrain excess19

development in our neighborhood.  Thank you.20

I'd like to pass to Ms. Garner.21

MS. GARNER:  Hi.  Rikke Garner. 22
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She spoke beautifully for the Concerned1

Neighbors.  I just wanted to add some of the2

other harms that we'll suffer as neighbors:3

are loss of light and air; additional4

traffic in the back which will have an5

immediate effect on our children playing;6

and safety, i general, on either end of the7

alley, on Garfield Street and on 27th8

Street.  The alleys are very small.  They're9

largely blind.  We have a lot of foot10

traffic.  The automobile traffic coming in11

and out will create more risk of harm to our12

children and pedestrians, in general,13

walking back and forth.14

I also wanted to just add.  Ms.15

Freis mentioned that we regret that we are16

now coming forth at this apparently late17

stage in the process, and we thank Ms.18

Lindeman for her efforts to notify us. 19

However, speaking to neighbors and speaking20

for myself, I have not received any of the21

notifications.  I don't know how that could22
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be, because as she said, she went door to1

door and distributed, but apparently very2

few of us, in fact, received those.  I don't3

know what happened.4

But therefore, we're late, not5

because anyone failed to try.  I don't know6

what her list serve was.  But because we7

didn't know.  Thank you.8

CHAIRPERSON GRIFFIS:  Excellent. 9

Thank you very much.  Thank you both very10

much for those excellent presentations of11

your case in opposition.  I'll have the12

board direct questions to you, if they have13

any questions.14

I wanted just to clarify a couple15

of things, and I appreciate the great study16

you've done on the zoning regulations in17

preparing for this but also just in the18

analysis of this application.  There's one19

particular court cite that I take a little20

bit of issue with and that's Palmer, when21

you brought it up, and you're writing it22
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also in today, and you've indicated in your1

opening statement a hardship case and you2

talk about Palmer, talking about use, and3

use that could be reasonable in terms of4

return of income.5

Those are use variances of which6

we are not under.  I won't go too far into7

the details but we are under an area8

variance for this.  The test for a use9

variance as is established under Palmer and10

other cases in the courts is a higher11

threshold and much more difficult.  So I12

just wanted to bring that clarification to13

this.14

Are there questions from the15

board for the party in opposition?16

[No response]17

CHAIRPERSON GRIFFIS:  Very well. 18

Mr. Tummonds, cross?19

MR. TUMMONDS:  No cross.20

CHAIRPERSON GRIFFIS:  Does the21

ANC have any cross?22
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MS. LINDEMAN:  Actually, just a1

few questions for Ms. Garner.2

We're just trying to establish3

what really occurred at the ANC meeting.  I4

just want to say for the record that--5

CHAIRPERSON GRIFFIS:  Okay.  I6

see.  I don't find it's going to be very7

substantive for the board's perspective to8

understand what happened back then, rather9

than we have the positions that are set10

forth.11

MS. LINDEMAN:  Okay.12

CHAIRPERSON GRIFFIS:  And I13

understand--and you made some comments, I14

wasn't going to address it--but you made15

some comments about being late, and I16

understand how that might relate to your17

opinions of the ANC's position.  But you're18

not late in the process for us.  You're19

here.  This is the time of which you are20

presenting your case, which you've just21

done.  This is the public hearing.  We take22
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recommendations from the ANC.  We take1

recommendations from parties in support and2

opposition.3

We take recommendations from the4

analysis of the Office of Planning.  But now5

is the time.  So you're not late for our6

process.  7

Anything else?8

MS. LINDEMAN:  Just to clarify9

one misstatement.  First, they mentioned10

that the project grew from three townhouses11

to four.  That's not true.  It shrunk from12

five to four.  It didn't grow.13

CHAIRPERSON GRIFFIS:  Okay; good.14

MS. LINDEMAN:  And I just want to15

ask Ms. Garner if she recalls that at the16

ANC meeting, we did have this item on17

consent agenda and the Chair removed it18

because that was the first we had a neighbor19

objecting to the project, and I wanted to20

know if she recalled that we had removed it21

from the consent agenda.22
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MS. FREIS:  Yeah.  I guess the1

neighbor objected.2

MS. GARNER:  I was not at the3

meeting.4

CHAIRPERSON GRIFFIS:  Okay.  So5

there it is.  We've confirmed that was,6

actually happened.  Good enough.  Thank you.7

MS. LINDEMAN:  And I wondered if8

they also recall that we did give them9

extensive time at the meeting to raise their10

questions in the public--when they raised11

the objection in the public forum, and that12

we didn't, at all, cut our discussion short. 13

But when they had more questions than we14

could answer about historically, going back15

more to the HPRB which dealt with the16

height--17

CHAIRPERSON GRIFFIS:  Good.  And18

if they had any concerns in that process--19

MS. LINDEMAN:  --we directed them20

to--21

CHAIRPERSON GRIFFIS:  They're22
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certainly here today to provide further. 1

MS. LINDEMAN:  Right.2

CHAIRPERSON GRIFFIS:  Thank you. 3

Anything else?4

MS. LINDEMAN:  No.  That's it. 5

CHAIRPERSON GRIFFIS:  Good.6

MS. LINDEMAN:  I just wanted to7

make sure they remembered that.  That's all.8

CHAIRPERSON GRIFFIS:  I9

appreciate that.  Okay.  Let's move ahead,10

then.  We have the case in chief, the11

parties in opposition.  12

I'm going to ask just a quick13

show of hands of persons present that are14

not a part of the Concerned Neighbors, that15

were wanting to provide testimony.16

[Show of hands]17

MS. FREIS:  Sorry.  There were18

additional individuals from the--19

CHAIRPERSON GRIFFIS:  Okay.  How20

many people want to provide testimony in21

this case today.  One, two, three, four. 22
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Okay.  Mr. Tummonds, do you mind,1

if you'll just move over a little bit, we're2

going to fill the panel.  If you would,3

everyone please come forward.  I'm going to4

take you as persons.  We've had the party5

presentation of their case.  Persons are6

afforded three minutes for their testimony.7

I would ask, first of all, as you8

come forward, make yourself comfortable,9

you're going to state your name and address10

for the record, proceed with your testimony.11

I would ask several things.  12

First, just indicate immediately,13

if you're in support or in opposition to the14

case, for the record, and secondly, if you15

find that you are being redundant of the16

past testimony or the case presentation, you17

can just summarize that.  and lastly, if you18

have--well, there it is.  That's it.  Let's19

go.  Who's up?  Everybody, all at once. 20

We're going to fill the whole panel.21

Good.  We're going to start with22
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my right.1

MR. EADLAND:  Oh.  Well, how are2

you?3

CHAIRPERSON GRIFFIS:  If you're4

ready.5

MR. EADLAND:  I'm ready.6

CHAIRPERSON GRIFFIS:  Fabulous.7

MR. EADLAND:  My name is Stephen8

Eadland.  I'm joined with my wife in the9

back and our two daughters.  This is Annica. 10

We live at 2629 Garfield Street.11

CHAIRPERSON GRIFFIS:  Hello,12

Annica.13

CHILD:  Hi.14

MR. EADLAND:  And we are here to15

support the opposition to the variance that16

would result in a higher building than would17

otherwise be allowed.   We live right off18

the alley, 2629 Garfield, and our concern is19

a problem with the height of the building20

from our perspective, is the impact on the21

sun in that area.  It's quite dark,22



155

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

especially in the wintertime, and with the1

problems of the alleyway not being properly2

paved, it's very, very broken up, dry path. 3

It's very icy, if you ever have to walk in4

that area.5

So we've had a couple of slips6

and falls when it's cold and icy in the back7

and we think that'll be negatively impacted8

with a taller building.  The other issues9

that have been raised about, you know, extra10

parking, doesn't affect us directly because11

we have a garage.  But we do, you know,12

spend time on the street and it is a concern13

for us with safety of--there's more and more14

people in the neighborhood that are having15

trouble parking and they're coming from all16

sorts of areas.  So that's our contribution17

to the proceedings.18

CHAIRPERSON GRIFFIS:  Excellent. 19

Thank you very much.  So if I'm clear, just20

your testimony, you believe that if this21

building was set back as a matter-of-right,22
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rear yard, that the sun impact would--1

MR. EADLAND:  I'm just pointing2

out that if it's seven stories instead of3

five--4

CHAIRPERSON GRIFFIS:  I see.5

MR. EADLAND:  And my6

understanding from the discussion today, the7

setback or the backyard would normally8

require a five story building.9

CHAIRPERSON GRIFFIS:  Sure.10

MR. EADLAND:  So if the impact of11

this decision is that it allows them to12

build a seven story building, that's just13

two more stories blocking, you know, the sun14

angle that affects our property in the15

wintertime, even more significantly.16

CHAIRPERSON GRIFFIS:  I see.  But17

for clarity, they could move it to a matter-18

of-right rear yard and still have seven19

stories.   Or actually, they could even go20

up to nine, as was provided in the testimony21

and as a matter of fact.22



157

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

But your point is what you see,1

what you have right now, you find that that2

has a negative impact in terms of blocking3

the sun for the alley?4

MR. EADLAND:  Yes.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. EADLAND:  And it's enclosed,7

one of the two windows.  The sun's high; but8

at times different angles makes an impact on9

the area.10

CHAIRPERSON GRIFFIS:  Excellent;11

great.  Thank you.12

MS. KELMAN:  I'd just kind of13

echo, I think, what has been said, and I14

will try to be really brief.  I was one of15

the people who attended the ANC meeting.16

CHAIRPERSON GRIFFIS:  Good.  And17

your name and address is?18

MS. KELMAN:  Harriet Kelman, and19

I'm at 2623 Garfield.  So I'm actually quite20

close to where this will be.  I mean, kind21

of the side of the alley, quite close to22
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this.1

CHAIRPERSON GRIFFIS:  Go ahead.2

MS. KELMAN:  And I will just3

prior to the meeting, though I hadn't been4

able to attend, and actually was not aware,5

but it may have been my fault, you know, as-6

-I don't know if I got something or not but7

I certainly wasn't aware of a lot of prior8

interest in this.9

I did go to the meeting and prior10

to the meeting I spoke to Commissioner11

Lindeman, and as she explained here, she12

clearly told me about all her efforts to13

work with the company--14

CHAIRPERSON GRIFFIS:  Excellent. 15

I'd use your time to talk substantively16

about the case, though.17

MS. KELMAN:  I'm sorry.  She was18

very supportive of this.  When I got to the19

meeting it was an extraordinarily fully20

agenda and, in fact, as far as I could--21

CHAIRPERSON GRIFFIS:  Let me be22
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clear.  I would use your three minute time1

to talk about--2

MS. KELMAN:  Okay.  There was no3

plan to discuss this on the agenda.  It was4

going to be voted on.  The Chair didn't even5

look up to see if there was a comment.  I6

objected.  It was put at the end of the7

meeting.  It was dreadfully late, it was an8

add-on, and the discussion was very, very9

brief.  Most people had left and those who10

hadn't--11

CHAIRPERSON GRIFFIS:  But you12

understand--we're not making our decision on13

what happened at the ANC meeting.14

MS. KELMAN:  No, I'm sorry, but I15

thought that had come up a number of times.16

CHAIRPERSON GRIFFIS:  It did, but17

my direction is utilize your time to talk18

substantively about your position and19

testimony about this application.20

MS. KELMAN:  I'm sorry.  Was21

apologizing for being late, we did try at22
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that meeting, we were told to come to this1

meeting and that's why we're here.  I think2

most of the arguments have been made.  I3

guess I can add, I do have a parking spot.4

However, I have often been5

blocked in because of the alley cars and6

delivery trucks and other things actually7

blocking my cars.  There have been times8

I've taken a taxi because I can't get out of9

the alley because of the traffic.10

There's also a history of a lot11

of accidents in the alley.  I mean, there's12

just a lot of traffic in that alley, given13

how small it is, and it is fairly blind, and14

cars do sometimes use it as a pass-through,15

especially if one of the small streets is16

blocked.17

So I do have concerns about, I18

mean, just access for anybody to and from19

that alley with additional traffic.20

CHAIRPERSON GRIFFIS:  Excellent.21

Thank you very much.22



161

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. MAY:  My name is Hugh Henry1

May.  I live at 2625 Garfield Street,2

together with my wife, Rosemarie.  Mr.3

Chairman, nothing that I have heard this4

morning from the developer convinces me that5

he answered Mrs. Garner's question6

correctly.  She asked whether the variance7

application had anything to do with the8

height and he dodged the question.  He9

smartly said I don't understand the word10

drop. I  believe he understood the drop word11

quite clearly, and she meant reduce the12

height, and he avoided the question, did not13

answer it, and I think it has a lot to do14

with the variance application, the height of15

the building today, from their point of16

view.17

I wish to also stress that in18

relation to the density of this building,19

what's going to happen where you've got 3320

units and 19 parking spaces, is there's21

going to be a lot of people trying to park22
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on Garfield Street.  Garfield Street at the1

end of the day is impossible to park on. 2

You have to go two or three blocks, quite3

commonly, to find a space, and sometimes you4

have to go as many as six blocks to find a5

space for your car.  It's appalling and we6

do not need any more vehicles around the7

place.8

Also it was commented earlier in9

this meeting that this has nothing to do10

with traffic.  I think the amount of traffic11

is a concern here.  That alleyway was not12

designed for multistory buildings as is13

being sought today.  It was designed for14

single family homes around that block area15

and it's going to be severely over-16

trafficked to a degree of deteriorating the17

pavement considerably.18

We're also concerned, with the19

others, with the questions of light.  Some20

of us need it for what we do.  The noise is21

going to be increased.  There are a number22
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of parties in the existing blocks of flats1

and this is going to increase them if this2

variance is granted because of height aspect3

and also the air and breeze is going to be4

restricted as a result of the additional5

height of the building.  Thank you.6

CHAIRPERSON GRIFFIS:  Thank you7

very much.  8

MS. O'BRIEN:  My name is Margaret9

O'Brien.  My husband and I live at 2817 27th10

Street and we are opponents of the variance,11

as requested.  I would like to reiterate12

what Mr. Henry May said.  I do not believe13

that the developer has made the case, which14

he is required to do, first of all, that the15

property is unique and therefore should get16

a variance.17

He cited topographically unique. 18

All of us have the nine foot drop, if not19

more, so that's not anything topographically20

unique to that particular site within the21

Woodley Park historic district.  It is also22
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not unique to be affected by the historic1

district or to be contributing to it, which2

most of us have properties that are.3

I would make the case for you,4

that we, as the citizens--and I did respond5

to Ms. Lindeman by phone because I was going6

to be out of the country for the meetings7

that were in question--that we have you as8

our last resort.  The variance is not a9

matter of right.  Even though you could10

build nine stories as a matter of fact, you11

would still have the issue of being12

constrained to the less than 55 feet that13

they think is essential, and so without the14

variance, to do the rooms the appropriate15

size--without the variance, they can't build16

the units that they think will be17

marketable.  We would prefer that they not18

have the variance, which they do not have a19

matter of right to, and which would impact20

all of us very negatively.  I am directly21

behind the building as Ms. Garman is.  So my22
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light and the effect of sun on my property1

by the additional stories will be--you know,2

of any building, but particularly seven3

stories, will be affected.4

Even more of an impact to us.  we5

happen to be probably the most constrained6

as far as getting vehicles in and out in the7

whole parking area, is the additional8

traffick.  We already have a situation where9

cars are routinely parked all the way up to10

the curb, into the curve of the alley, so11

that you cannot see either way when you pull12

out on Garfield, just as you can't on 27th13

Street.14

We're going to add more cars to15

that, we're going to add cars coming out of16

their driveway, with only 16 cars coming--or17

19 cars coming out of their driveway and the18

rest of them will be parked on the street.19

And there isn't any parking20

available.  So between one of the choices21

that we see already, particularly with22
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workmen in the area, is parking in the1

alley, which makes it even more difficult to2

get in and out.3

So I would suggest that if we4

limit the area of the backyard they are5

required to build or they are required to6

redesign their building in order to7

accommodate the setback that's allowed, at8

what they want, then that would reduce the9

traffic force.  If they want to build the10

nine stories, they can do that, but they11

should have to do it within the variance or12

make the case for the variance.  Thank you.13

CHAIRPERSON GRIFFIS: 14

Interesting.  Thank you.  Yes?15

MR. DUNFORD:  My name is John16

Dunford.  I live at 2621 Garfield.  I'm 1517

feet away from the property line of this18

property.  My property is 15 feet away from19

the planned high-rise building, 2816 to20

2822.  My property, I'll note, also is not21

at 90 degrees.  Notice my property is at an22
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oblique angle to the high-rise building and1

therefore more than just the end of my lot2

will be affected.  Much of the side of the3

lot will be affected.4

I fundamentally respect the5

rights of the developer to improve his6

property and applaud all the hard work the7

developer has accomplished.  However, at8

this point I must strongly recommend the9

application for variance before this board10

be rejected at the present time so further11

discussions on this building design can be12

made.13

The proposed addition is seven14

stories.  It will stand 65 feet, and as my15

property is 15 feet across the alley, and as16

the high-rise will be 15 feet, six inches,17

from the alley, this makes the total18

distance from my property, my back yard, to19

the base of the building is 31 feet, six20

inches.  The building is going to go up 6521

feet and with an altitude of--if you look at22
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this, 65 feet, with me being 31 feet away,1

my angle, my angle, when you look up, is 622

degrees, if I've done my tangent correctly,3

and my geometry.  62 degrees.4

If you look, this is ninety, this5

is forty-five.  That is 62 degrees.  Put6

another way, I have 180 degrees of sky and7

I'm giving up 62 degrees of sky for this8

building.  For every three feet of9

horizontal space from the building, the code10

provides for nine feet of vertical growth.11

Therefore, the 19.6 inches from12

the alley, the developer, without a13

variance, is allowed 58 feet of vertical14

space, or six stories.  Or put another way,15

if indeed, you are 65 feet, you still need16

more than the 19.6 inches from the wall to17

the alley required by the code, from my18

interpretation of the code.19

The alley that separates this20

addition--so it's a huge height and it's a21

large hardship, personally, for me, and I22
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think that anybody who reasonably can look1

at the data would suggest that's the case.2

Second, the alley that separates3

this addition from my house is not a typical4

alley for a residential area.  It is a high-5

volume alley.  It not only supplies the6

parking for residential homes but also7

serves as a parking lot for a very high-8

density apartment block just north of this9

planned development.10

Notice that large building right11

next to the proposal by the developer.  And12

is currently a very dangerous alley with13

tight line turns and a telephone pole--I can14

show you a picture--that has been almost15

tipped over, numerous times, from all the16

car nicks and hits that it's gotten through17

the years.  In addition, right next to this18

building there's a blind alley.  There's a19

sign that says, that comes out between the20

two, and numerous close calls occur on a21

routine basis.  There's even a mirror there22
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and a signed that says "Blind area--1

careful."  This, I think, in addition to--in2

other words, this is a very high-volume3

area, the traffick in the back of this4

building, and this is important, because5

what we're really asking for is six feet6

less light to come in to illuminate this7

alley, which is a very high traffic density.8

We must be careful with planning9

a new traffic pattern and light generated,10

available, in other words, make sure we have11

an adequate traffic pattern for this12

property with--in other words, based upon13

this variance.14

In other words, what I'm saying15

is it's a very busy alley and I feel that16

the granting a variance is going to make the17

alley more unsafe.18

I was first made aware of the19

propose to build a high-rise across my alley20

from a note from this Board of Zoning21

Adjustment last fall, and my immediate22
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neighbor, Mr. and Mrs. Kelman, were made1

aware of the ANC meeting about the high-2

rise, that we attended, so we could at least3

see the plans.4

At this meeting, the issue of5

traffic on Connecticut Avenue bridge and the6

Connecticut park dominated the variance7

issue and the variance issue was raised only8

at the very end of the meeting, and I must9

admit, everybody in the room was very10

fatigued.  The developer unveiled the11

building with a brief presentation, how12

suspended bay windows would make the13

building look nice and better than the one14

immediately north.15

When asked to comment, I did said16

the bay windows did cosmetically look17

better, I even said "cool," they do look18

better.  Commissioner Fletcher stated that19

the board had previous discussions,20

architectural aspects for the building. 21

However, at no time was it mentioned that a22
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variance to code was needed, even without1

the windows, potentially, from my reading of2

the situation, for the height of this3

building and its relationship to the alley.4

Mrs. Kelman and I were told that5

we would have plans placed in her box by the6

developer, so we could review the situation7

more carefully, and we did not receive these8

plans in our boxes.9

CHAIRPERSON GRIFFIS:  I'll ask10

you just to conclude, if you would.11

MR. DUNFORD:  Okay.  In12

conclusion, I'd like to make--first of all,13

in conclusion, it's a very, very high14

building.  I'm sacrificing 60 percent of my15

sky.  Two, this alley just isn't a regular16

alley.  This is a very busy alley and we17

must, I think, in the public trust and being18

good stewards of the community, really look19

at traffic from 33 more units that go20

through this. 21

Third, I don't understand how you22
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can say that six extra feet of less light1

coming in in that alley is in the public2

good.  And lastly, I'd like to say that, you3

know, the legal criteria needed for a4

variance is that the variance will do no5

harm to the public good.6

I ask you, please, before you7

vote on this, tell me for what public good8

am I giving up 30 percent of my sky?9

CHAIRPERSON GRIFFIS:  Thank you10

very much.  Thank you all very much.11

Board, questions?  Any questions12

from the panel?13

[No response]14

CHAIRPERSON GRIFFIS:  Any cross? 15

Any cross from the ANC?16

[No response]17

CHAIRPERSON GRIFFIS:  Thank you18

all very much.  Are there others here19

present to provide testimony on Application20

17556?21

[No response]22
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CHAIRPERSON GRIFFIS:  Very well. 1

Not noting any other, Mr. Tummonds, we turn2

to you for closing remarks.3

Ms. Miller.4

VICE-CHAIRPERSON MILLER:  Mr.5

Tummonds, before you do your closing remark,6

I'm wondering if you could address the main7

issue of the opposition as I see it, and8

that goes to the practical difficulty test.9

I think their main point is the10

relationship between the rear yard11

requirements and the height of the building,12

and that if this apartment building were two13

stories lower, then the rear yard14

requirement would be different, and the15

Applicant wouldn't need a variance.16

So I think that goes to the17

question of what's the practical difficulty18

of designing this building to fit within19

those requirements?20

MR. TUMMONDS:  Sure; absolutely. 21

I think, as we've noted, the practical22
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difficulty is keyed upon the  Historic1

Preservation Review Board's desire to push2

this building back towards the rear of the3

property, such that it reads as two4

buildings from Connecticut Avenue.  That's5

fact from a D.C. regulatory agency, coupled6

with the need, as our project architect has7

discussed today, to have marketable8

residential units, typically require 55 feet9

of depth in a double-loaded corridor10

arrangement.11

We are providing not an optimal12

55 feet, rather, about 43 feet of depth. 13

The practical difficulty we face is that14

addressing the issues from Historic15

Preservation pushing it back and creating16

marketable units, we are faced with a17

practical difficulty that makes our strict18

compliance with the 21 foot, eight inch,19

rear yard requirement overly burdensome.20

That is the standard enumerated21

in Gilmartin that we are required to22
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address, that it would be overly burdensome1

for us to satisfy the strict requirements. 2

We believe we have done that.  We believe3

that our architect has noted those factors,4

in addition to the grade change and its5

impact on our ability to put the parking6

ramp in.  The core factor of where we design7

this building.8

As I noted, and Mr. Etherly9

agreed, our requirement is to show that we10

face a practical difficulty with the project11

we are presenting.  it is not our12

requirement to show that no building could13

be designed on this site as--we have a14

talented architect.  As Mr. Bonstra said,15

nothing's impossible.  I'm sure Mr. Bonstra16

could, maybe he could find an alternative17

proposal, but that's not the Court of Appeal18

standards require us to do.19

I concur with Mr. Griffis's20

statement in response to the party opponents21

memorandum where they talked about the22
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Palmer case, and the need to show an1

economic interest that is valid.  The2

economic interest standard only goes to use3

variances and I think that in the Gilmartin4

case it enumerates that.5

That next sentence down says:6

Economic interests go to use variances, not7

to area variances.  So we believe that we8

have satisfied the practical difficulty9

standards, the evidence in the record, and10

our prehearing statement presented today11

shows that strict compliance would be overly12

burdensome and that the project we're13

presenting today does face practical14

difficulties.15

VICE-CHAIRPERSON MILLER:  Let me16

just ask you one more time.17

MR. TUMMONDS:  Sure.  Can we18

design a building that would--19

VICE-CHAIRPERSON MILLER:  No.  I20

mean, we're well aware of what the standard21

is, and such, but just to respond to what's22
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been put before us. 1

They said the same footprint,2

where you don't change the core, you don't3

change the depth of the units, etcetera. 4

Make it two stories less.  Why is that a5

practical difficulty?6

MR. TUMMONDS:  I think is a7

practical--would you--you know, is a--and,8

you know, while--I just talked about, you9

know, economic interest is not a-- variance10

is not required to show area variance11

relief, would this project go forward as a--12

we said there's four units per floor in the13

addition.  With eight less units, would this14

project be economically feasible?  I don't15

know that.  But I think that is a factor16

that, you know, perhaps it would not be,17

with the significant costs of the historic18

renovation of those townhouses in front.19

Again, we're not required to show20

that but I do think that that is a reality21

of, you know, is this a economically22
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feasible project at five stories in the1

addition, with the historically appropriate2

renovation of the townhouses in front?3

Maybe I'll jump ahead with my4

closing statement.5

MR. MURILLO:  Excuse me.  When we6

first looked at the height of the building7

in front of the HPRB, the consideration to8

the additional seventh floor was really the9

topic of the last two meetings.10

At that time, we knew that if11

that top floor was not granted, we weren't12

going to go forward with the project.13

Part of the reason is that we14

went from one lot to four lots or five, and15

four again, is because, as Bill Bonstra16

described it, this is like a water balloon. 17

you try to fit everything into a certain18

space.19

Finally, when we had definition20

on the setback from Connecticut Avenue as to21

the position of the new building, that22
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defined the benchmark for how to design the1

rest of the space, and so once you have that2

in place, making a building that's shorter3

doesn't solve the issue of depth,4

necessarily.  We still have the same issue.5

With the 21 foot setback, without6

the variance, that is precisely the case. 7

And so i believe that the economic question8

is of course an issue.  But also we've gone9

through, now, what is seven or eight10

meetings with ANC and BZA--I'm sorry--HPRB11

as well as the HPO staff, to come up with a12

product that we feels works with the13

neighborhood, is consistent with the14

historic guidelines and is also a feasible15

project, economically. 16

So we've always approached it17

primarily as--not from an economic18

feasibility standpoint, but, rather,19

designing a building in a way that it20

concurs with the guidelines that are set21

before us.  This relief would give us the22
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opportunity to actually improve the1

building, to improve the presence of the2

alley.3

In fact, most of the units in the4

historic part of the building will be5

smaller units, probably more marketed to6

people that don't have cars, because we are7

one or two blocks away from Metro and it's a8

walkable distance.9

So we don't think that the10

parking is an issue.  In fact, a lot of the11

parking spaces, five or six of them are12

tandem spaces.  So the number of spaces13

actually being granted, the number of cars14

being parked in the property will be twenty-15

four, not nineteen.  So 24 parking spaces,16

which will correspond primarily to the new17

structure, we feel is a very generous and18

more than sufficient than is required,19

number of parking spaces, given the way that20

we're designing the interiors.21

CHAIRPERSON GRIFFIS:  Okay. 22
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Follow up?1

VICE-CHAIRPERSON MILLER:  Thank2

you.3

COMMISSIONER TURNBULL:  Mr.4

Chair, I had one question on that.  Right5

now, your plan shows, in addition to the6

underground parking, you have eight parking7

spaces fronting on the alley.8

MR. TUMMONDS:  Correct; yes.9

COMMISSIONER TURNBULL:  So your10

whole back of the building is nothing but11

either parking or access to parking.  Do you12

really need those eight parking spaces on13

the alley?14

From a safety standpoint, I'm15

looking at a 15 foot alley that looks like16

it's overused by cars as it is now.17

MR. TUMMONDS:  You're correct.18

The alley appears very narrow because there19

are a substantial number of parking garages,20

accessory buildings that are build on the21

property lines of each property.  The22
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Connecticut Avenue properties, the Garfield1

Street properties and the 27th Street2

properties.3

All of those features combined,4

especially along the alley that comes off of5

Garfield, make the alley a lot tighter than6

it will be once we build the building.  And7

the reason for that is we are removing three8

of the parking structures that are currently9

close to or on the property line, to10

position our building 19 feet back from the11

alley.12

And so from a circulation13

standpoint, that will improve the14

circulation of the alley as compared to now. 15

I agree that the alley, in its current16

condition, is not a comfortable alley, it's17

a tight alley, but the primary reason for18

that, I believe, is the number of structures19

that have been built over the years, that20

are not in compliance with the historic21

standards on the property line of the alley.22
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So we've taken that into account1

and we think that it's an important feature2

as part of the traffic as well as parking,3

and that's why we decided to work with HPRB4

to remove those structures and as we design5

the building.6

CHAIRPERSON GRIFFIS:  Follow up. 7

Anything?  8

Mr. Etherly.9

BOARD MEMBER ETHERLY:  If I10

could, let me follow up on Mr. Turnbull's11

question.  He was heading in a direction12

that I want to  kind of pursue, just very13

quickly, cause I think, Mr. Chair, we're14

where we need to be.  But with respect to15

the testimony that we have heard about the16

alley, I want to, just for a moment, look at17

what is under, primarily the last picture18

just before your Exhibit E, in what is19

Exhibit No. 21.  It is the last picture,20

which is a picture of the alley, just before21

a tab which is labelled Exhibit E.22



185

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

And as you indicated, Mr.1

Murillo, with respect to the existing2

parking structures that are at the rear of3

the existing property, we'll be removing4

those structures. 5

Could you perhaps just with, by6

use of the photograph, indicate where you7

would estimate vehicles to--in your proposed8

plan, where you would expect vehicles to end9

up in that alley.10

MR. MURILLO:  Okay.  You see a11

couple of cars currently parked.  That is12

the position of the new parking spaces.13

BOARD MEMBER ETHERLY:  Okay.14

MR. MURILLO:  Now what would be15

removed is the garage that's north of the16

parking space and the one south.17

BOARD MEMBER ETHERLY:  Okay;18

excellent.  Now let me come to you, Mr.19

Tummonds.  I appreciate that answer and I20

think it makes sense to me, but with respect21

to the testimony that we've heard regarding22
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traffic, this isn't what you would call a--I1

mean, it's not a special exception, so2

clearly, there's no explicit reference in3

our regulation in terms of--as we're looking4

at it now, there's no explicit requirement5

to talk about traffic.  But from the6

standpoint, perhaps, of dealing with the7

issue of no harm to the zoning regs, public8

intent, could you speak a little bit to your9

thoughts of how traffic fits into this mix.10

MR. TUMMONDS:  Sure.11

BOARD MEMBER ETHERLY:  And just12

to make sure I understand the movements that13

we're talking about, the entrance--most of14

your residents would be suspected to enter15

the subject property off of Garfield;16

correct?17

MR. MURILLO:  Or 27th.18

BOARD MEMBER ETHERLY:  Or 27th19

Street.  Okay.20

MR. MURILLO:  Now--I'm sorry.  To21

clarify.  When you say most of the22
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residents, most of the residents--1

BOARD MEMBER ETHERLY:  Let's say2

vehicles.  Let's say vehicles.  Most of the3

vehicles, if they're looking to gain access4

to the parking garage, will come off of5

Garfield or 27th.  Okay.  As we've heard,6

there's been some testimony to traffic7

volume, as it currently exists now, with8

regard to the alley.9

So what I was inquiring from Mr.10

Tummonds is to speak a little bit to that11

and whether or not this proposed project12

brings us to a tipping point that perhaps13

invokes some concern regarding a third prong14

of the variance test.15

MR. TUMMONDS:  I think it goes to16

the fact that we are satisfying the matter17

of right zoning requirements.  The matter of18

right zoning requirements have been19

established for certain zones to--I think20

when you can build something as a matter of21

right, the zoning authorities have22
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determined that that area, that property,1

can be developed to that height, to that2

FAR, to that lot occupancy, with that amount3

of parking, without causing adverse impacts4

on the surrounding area.5

So in our case, a property along6

Connecticut Avenue that satisfies that 3.57

FAR, the 75 lot occupancy, the 11 parking8

spaces, is a building that the zoning9

regulations, by not requiring a special10

exception review, have deemed to be11

appropriate for the general area.  Again,12

our variance is going to rear yard.  It's13

not going to those other factors, which14

really have a sense to do with the density15

and the impacts of traffic on the area.16

I think that also really goes to17

what Commissioner Turnbull asked about--why18

have those eight parking spaces in the back? 19

We've heard a lot of concern about off-20

street parking impacts in the neighborhood. 21

There are eight more spaces that we are--22
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eight more cars that we are taking off those1

neighborhood side streets and providing2

parking for those residents.3

So it's always a balancing act,4

as you know, in every special, BZA special5

exception case that comes before you, of how6

much parking do you provide.7

If you provide too much parking,8

you provide one to one parking on a project9

that's two blocks to the Metro--is that10

necessarily good planning?  Or where do you11

find that magic number of maybe market12

conditions, zoning conditions, no impact. 13

We believe that with this project that we14

are presenting today, we are satisfying the15

traffic, parking density impacts of this16

project.17

BOARD MEMBER ETHERLY:  Thank you. 18

That answers my question.  Thank you, Mr.19

Chair.20

COMMISSIONER TURNBULL:  Mr.21

Chair, I had just one more follow up on a22
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question Mr.--Mr. Tummonds, I guess my1

question, getting back to this, one concern2

is that is the design, then, by the shape of3

the building and the way, then, that lends4

to the parking and to the garage entrance,5

is that not causing a detriment to the6

public in the alley?7

Is there not creating an undue8

hazard by the layout of the parking, because9

of the building, the way it's designed,10

going to impact life on the alley and to the11

residents in the area?12

MR. TUMMONDS:  I would say no.  I13

mean, actually, the turns that a car needs14

to make to get into those parking garages15

today are more restricted, because you16

obviously have the sides of your garage17

there.  You don't have the flexibility, if18

you will, of a striped parking space.  So I19

think we are in fact creating a better20

situation by having striped parking spaces21

adjacent to the alley, that exist there22
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today.1

CHAIRPERSON GRIFFIS:  But Mr.2

Turnbull, in your analysis of this3

application, how is the parking safety or4

impact directly related to the rear yard?5

COMMISSIONER TURNBULL:  Well, I6

guess I'm looking at the way the design is7

done to accommodate the rear yard, pushes8

the building in a certain way, such that the9

ancillary feature of parking will cause an10

undue hazard.  That's my only concern.  That11

I understand what they're trying to do, and12

I think the design has some features which13

are very well, but I'm just concerned that14

the nature of the design and its final15

outcome may cause some impact that maybe16

hadn't been understood when they first17

looked at it.18

CHAIRPERSON GRIFFIS:  Okay; good. 19

Anything else on that?  Any others?20

[No response]21

CHAIRPERSON GRIFFIS:  Mr.22
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Tummonds.1

MR. TUMMONDS:  Okay.  Then I'll2

just have a very brief closing statement.3

As we've stated throughout this4

case, this is not a special exception case5

as to whether a 33 unit residential building6

on this property is appropriate.  This is7

not a case where the BZA is required to8

determine whether the Applicant's9

satisfaction of the matter of right FAR,10

building height, core, lot occupancy and11

parking standards, will create adverse12

impacts on the surrounding community.13

This is a rather straightforward14

area variance case. 15

The BZA must determine whether16

the proposed project, with a 19 foot, six17

inch, and 15 foot, six inch, rear yard,18

satisfies the three-pronged area variance19

standard.  We believe that the information20

that we have provided today, the information21

in our prehearing statement, does satisfy22
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all three prongs of that variance standard.1

We note that we have provided2

information today, that shows there will not3

be adverse impacts on the light and air4

provided to other properties in this square.5

The shadow diagram that we've6

submitted this morning shows that.  We7

believe that the correct interpretation of8

Gilmartin does not require us to show the9

economic interest as the party opponents10

have put forth in their memorandum.11

We believe we are required to12

show that the practical difficulty of this13

case is overly burdensome for us to provide14

a minimum rear yard of 21 feet, eight15

inches.  We thank you for your time and we16

believe that all the issues have adequately17

been addressed, and we believe that this18

case is ready for a decision, at your19

convenience.20

CHAIRPERSON GRIFFIS:  Excellent. 21

Thank you very much.  A quick follow up. 22
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Have you found the documentation regarding1

the property at 2822--2

MR. TUMMONDS:  I have not but we3

can submit that for the record, the agent4

authorization letter from the owner and5

showing that the contract purchaser has the6

authority to pursue this application.7

CHAIRPERSON GRIFFIS:  Very well. 8

I believe the record is full on this.  I'd9

take an indication from the board if they10

would like to proceed today in deliberation.11

VICE-CHAIRPERSON MILLER:  Mr.12

Chairman, I'm ready to proceed.13

CHAIRPERSON GRIFFIS:  Let's go.14

VICE-CHAIRPERSON MILLER:  In15

which case I think it would be most16

efficient to proceed under motion.17

Therefore, I move to grant the variance from18

the rear yard requirements under section19

404, to allow the renovation of four20

existing row dwellings, and the construction21

of a new addition at the rear of the22
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property, having a total of 33 residential1

units, at premises 2816 through 28222

Connecticut Avenue, N.W., and that would be3

granting the Application No. 17556 of4

Murillo/Malnati Group.5

CHAIRPERSON GRIFFIS:  Is there a6

second?7

BOARD MEMBER ETHERLY:  Second,8

Mr. Chair.9

CHAIRPERSON GRIFFIS:  Thank you. 10

Proceed.11

VICE-CHAIRPERSON MILLER:  I think12

we heard a great deal of testimony today13

that clarified a lot of the issues and I'd14

like to go through the test that's before us15

for an area variance.16

That is that we need to find that17

there's an exceptional condition that gives18

rise to a practical difficulty and that19

there's no substantial detriment to the20

public as a result of granting the variance.21

And as the Chairman said, there22
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is a difference between area variances and1

use variances, and that I think the2

opposition did a very good job in3

approaching a variance analysis, and it's4

difficult when you're not that well-versed5

in it, to differentiate among all the many6

cases that have interpreted variances, and7

the Palmer case does go to use variances, if8

they were going to be putting in a use that9

wasn't allowed as a matter of right, and in10

this case we're talking about the same use,11

an apartment building, just whether or not12

they can have a variance from the area13

requirements.14

I think that the Applicant is15

correct, that in this case--and he cites the16

Gilmartin case, which is a very important17

Court of Appeals case, for various reasons. 18

But anyway, in this case, the exceptional19

condition is that it is an historic20

property; but it's not just that.  It's that21

specific constraints have been put upon it22
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by the Historic Preservation Review Board,1

which, in fact, have necessitated this2

relief, and no other property in the3

neighborhood has had this specific4

requirement put upon it.5

And that is to be set back to the6

degree that it has been required to be set7

back by HPRB.  So then getting to the next8

prong of the test is the practical9

difficulty test, and it is a less stringent10

test for an area variance than for a use11

variance, and the court has said that this12

is a determination to be made by the BZA,13

and we should consider a number of factors,14

including but not limited to, one, the15

weight of the burden of strict compliance,16

and I think that we explored that very17

thoroughly in this case.  What is the burden18

of strict compliance in this case?19

And the opposition has put20

forward that they could comply with the21

regulations if they had a building that was22
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two stories lower.1

And in exploring that, I think2

that the Applicant was trying not to3

necessarily put forward the cost factor, but4

I think that it became apparent that it5

certainly is a great cost to the Applicant6

to take, to build a building that's two7

stories lower, when, in fact, it's building8

a building that is lower, in any event, than9

what is required in that zone as a matter of10

right.11

Also they discussed how they had12

to go the depth back into the rear yard in13

order to have the appropriate amount of14

space for these residential units, and I15

think that that was clear, that they needed16

that sufficient depth.17

I think they made also the18

argument about there are other constraints19

besides historic, besides the HPRB.  There20

were topographical constraints that dictated21

how they were laying out the apartment22
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building.1

But also in considering practical2

difficulty, we look at the severity of the3

variance requested.  In this case, the4

severity if fairly minor, as OP stated, and5

to whom we also give great weight.  We're6

only talking about a couple of feet, and in7

fact, the setback, the rear yard setback is8

going to be greater than what presently9

exists there with the garages that are going10

to be taken down.11

Then the final test is no12

substantial detriment.  I understand that13

the opposition is concerned about the14

density, but, actually, this density is15

allowed as a matter of right under the16

zoning regulations, and it's in compliance17

with the Comprehensive Plan, and more space18

is actually being created by this19

development in the rear yard than currently20

exists there.  21

I think there are concerns about,22
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you know, parking in the area, and I1

actually live near that area, I have tried2

to park in that area in Woodley Park.  It3

has parking problems.  But I don't think4

that that is really directly related to what5

this board can decide with respect to this6

rear yard variance.7

That that, in fact, is a general8

concern that the ANC and the community9

should raise with Department of10

Transportation, or the Council, or whatever;11

but it's really not a factor in this12

decision, as I can see it.13

CHAIRPERSON GRIFFIS:  Excellent.14

Others?15

BOARD MEMBER ETHERLY:  Thank you16

very much, Mr. Chair.  As seconder of the17

motion, I will echo everything that Mrs.18

Miller has said.  Let me perhaps spend a19

little bit of time on what I think is20

probably the biggest issue here, which is21

that third prong, as I saw it, from the22
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standpoint of hearing the testimony in1

opposition, with regard to the issue of2

substantial detriment to the public good.3

As I struggle to figure out where4

to put both the height issue and the parking5

issue, and it's why I raised a question,6

following up on Mr. Turnbull's question at7

the close of the presentation of the8

Applicant.9

Mrs. Miller is absolutely10

correct.  It's a very difficult, sometimes11

often archaic endeavor, to deal with the12

zoning regulations, and I could recognize13

that there was certainly some struggle in14

understanding the issue of height and how15

that related to the relief that was sought16

here.17

I want to emphasize, and Mrs.18

Miller hit upon it, that with respect to the19

height that's sought here--height is not an20

issue in this particular case but I21

recognize, and i know my colleagues do, that22
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it is clearly a concern for the party in1

opposition, and that is understandable.2

Oftentimes, there are a lot of3

concerns that we all have as residents here4

in the District of Columbia, that I wish the5

zoning regs would necessarily speak to. 6

This is a particular instance where perhaps7

the outcome is not as tidy and as clean as8

you would like it, but I think the outcome9

that we are moving toward, should the board10

move forward in support of this motion, is11

one that is dictated by the zoning12

regulations.13

As it relates to the issue of14

parking, I think parking fell most neatly in15

that third prong of the test, and I believe16

Mr. Tummonds' response to my question was,17

indeed, the appropriate response, in that18

when you look at what is allowed as a matter19

of right under the zoning regulations for20

this property, you have a certain measure of21

FAR, you have a certain height.  You have22
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other certain requirements that this project1

meets.  That, to me, signals that the zoning2

regulations, they attempt to do, the zoning3

regulations takes into consideration4

density, FAR, as it looks at what can be5

built.6

That consideration may, at times,7

differ from what your day to day experience8

is, and I will share Mrs. Miller's9

observation with respect to the experience10

that you have currently on Garfield and in11

that alley.12

I will emphasize that my personal13

familiarity with this area in no way shapes14

my outcome with regard to this case, but I15

will, as Mrs. Miller noted, confess some16

familiarity with this area.17

For any of us who've had to deal18

with a black tie event at the area hotels,19

we oftentimes know how difficult it is to20

park on that property.  I won't admit, but21

at times, I've perhaps contributed to your22
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parking issues by trying to find a 6:30 or1

later spot somewhere, that doesn't get me2

into that hotel.  Again, one has nothing to3

do with the other but it is offered to you4

as an understanding that there are clearly5

traffic challenges here.6

But with regard to the zoning7

inquiry that is in front of us, this project8

i think meets all of the relevant standards9

and tests.  As we talk about parking, Mrs.10

Miller was absolutely correct.  I think11

you're going to see, to an extent, a12

mitigation of some of the challenges that13

you currently experience in the alley.14

Will they solve those issues? 15

Absolutely not.  If I had to walk those16

sidewalks and deal with the ice that was17

referenced by one of the parties in18

opposition--absolutely.  That alley has been19

broken for quite some time.20

I wish it was within the purview21

of this board to remedy all of those issues22
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for you.1

Someone referenced the telephone2

pole in the back there.  I won't give you3

the full details--I had nothing to do with4

the telephone pole being hit at any point in5

time--but I am also familiar with that pole.6

And I offer these not to make7

light of the opposition's case but simply to8

emphasize to you that those concerns are all9

valid concerns.  But at the end of the day,10

when we deal with the zoning test that's in11

front of us, again, I believe the answer12

that Mr. Tummonds provided is the correct13

one, considering the FAR that is currently14

set forth or this subject parcel,15

considering that this, as a matter of right,16

could go higher than what is currently17

proposed.18

Clearly, that would have some19

other ramifications, but I think the20

relevant zoning test, as it relates to this21

application, has been met satisfactorily.22
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But I wanted to walk very slowly1

and very deliberately through the concerns2

that were raised, because they are valid3

concerns.  But I think that the Applicant4

has satisfied the case, has satisfied his5

burden of proof, and I'm prepared to move6

forward.  Thank you, Mr. Chair.7

CHAIRPERSON GRIFFIS:  Excellent. 8

Thank you very much.  Others?9

COMMISSIONER TURNBULL:  Mr.10

Chair.11

CHAIRPERSON GRIFFIS:  Mr.12

Turnbull.13

COMMISSIONER TURNBULL:  I would14

agree that the Applicant has met the test15

for the variance.  I guess my only angst in16

this whole has been the, I guess the process17

for community representation in the18

neighborhoods, and I'm not going to point19

fingers at either the neighbors or the ANC,20

but I think at some point in the future21

there needs to be some better dialogue, and22
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I understand Ms. Lindeman's concern about1

how she went to communicate to people, but I2

think obviously something fell through,3

cause there's a lot of people here who felt4

that they aren't being represented in this5

case by their ANC.6

I would just recommend that both7

groups need to revisit the process and look8

at how they--notwithstanding that anything9

may have been changed in the way the10

Applicant proceeded on this case, but I11

think you would have had better involvement,12

and I think less angst by the neighbors as13

to the feeling that they weren't being--you14

may have been able to help them  understand15

some of the zoning regulations and how it's16

meant, better.  But I think at least in the17

process, something was dropped here, and I18

think that would need to be looked at a19

little bit in the future.  My only comment.20

CHAIRPERSON GRIFFIS:  Thank you21

very much, Mr. Turnbull.  Well said. 22
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Others?  Any other comments?1

[No response]2

CHAIRPERSON GRIFFIS:  Very well. 3

I think that's been very well deliberated,4

in an awful lot of detail, which I'm not5

going to repeat.  However, I did also see,6

in terms of the practical difficulty,7

arguments that were faced, the placement of8

the core, the amount of core area when you9

have essentially two buildings that are10

separated in the back.  The restrictions to11

the courtyard requirements under just the12

zoning regulations.  There was a question of13

whether there were other aspects to that,14

and I believe there was a separation, a15

visual separation between units, which16

lended itself to that.17

And lastly, we talked a little18

bit about the parking access and the drop to19

that.  It shows on the elevations that were20

provided, and also on the sections in the21

plan, actually, the topography, that as Mr.22
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Etherly had pushed, could you move that1

access to one side or the other.2

The response from the Applicant,3

I wasn't really--I saw more in the drawings4

that were presented than in the direct5

response by the Applicant's representative6

architect, but the fact is that's going up7

to a higher elevation, not that that makes8

or breaks, but it's pretty clear that it was9

chosen on the side that made the most sense10

for the quick access down below grade.11

Lastly, I totally agree with all12

the board members in terms of what they've13

heard today, and they've heard an awful lot14

of discussion about the major problems and15

concerns of this area.16

I don't think I've heard and I17

know this board doesn't diminish or dispute18

those elements.19

However, in the written20

submission, and in even some of the21

opposition's presentation today, there was22
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talk about how this doesn't comply with the1

overall area, whether it be in the written2

submission, the Comprehensive Plan, or3

somehow, the zoning regulations.4

And I think what is important to5

state, lastly, is our hands are tied in6

terms of the jurisdiction of what we can7

look at and also how we decide those8

elements, and that specifically put is we9

have to go to the zoning regulations.10

The Comprehensive Plan11

established this as the high density,12

residential density area, and on those13

parameters in the regulations is what we14

then look at.15

And so whether one wants to argue16

matter or right, or not matter of right, I17

think it's actually probably more succinct18

and direct to say, Are these elements in19

compliance with our zoning regulations or20

not?  And we have found, in fact, through21

the presentation of the submission, that it22
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is in compliance with all those aspects,1

except for that of the rear yard.2

The last thing we didn't talk3

about, and I'll let it go after this, is the4

statement, which I didn't see, actually, in5

the submissions, but today's statement that6

a penthouse structure is not being provided. 7

That penthouse structure would have been set8

back and would not have been calculated in9

terms of the dimension of the rear yard but10

would have added mass.11

Lastly, all the elements that I12

heard being discussed by the opposition, or13

I should say the majority of them, I don't14

see how they'd be diminished if the building15

was--two things--if the building was16

actually reduced in height just to make the17

matter of right dimension in the rear yard. 18

Or if the rear yard was set back to a matter19

of right for the height that is provided. 20

All of them seem to be directing us into a21

nexus of other elements that arose out of22
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the overall project, and I'd have to rest1

again with the fact that there is a2

compliance with the regulations and all3

those other aspects.4

With that, we do have a motion5

before us.  It's been seconded.6

Are there last comments?7

[No response]8

CHAIRPERSON GRIFFIS:  If there9

are no further comments, I'd ask for all10

those in favor of the motion to signify by11

saying aye.12

[Chorus of ayes]13

CHAIRPERSON GRIFFIS:  Opposed.14

[No response]15

CHAIRPERSON GRIFFIS:  Abstaining.16

[No response]17

CHAIRPERSON GRIFFIS:  Ms. Bailey,18

if you wouldn't mind reporting the vote.19

MS. BAILEY:  Mr. Chairman, the20

board has voted to approve the Application21

No. 17556.  Mrs. Miller made the motion, Mr.22
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Etherly seconded, Mr. Griffis, Mr. Mann, Mr.1

Turnbull support the motion, and a full2

order.  A question for you, Mr. Chairman.3

You had asked that the Applicant4

provide a letter concerning the ownership of5

one of the lots.  I obviously need that to6

come into the file.  Did you want to set7

some parameters on that?8

CHAIRPERSON GRIFFIS:  When can we9

get that in, Mr. Tummonds?10

MR. TUMMONDS:  I should be able11

to have that by this week; absolutely.12

CHAIRPERSON GRIFFIS:  Okay. 13

We'll have it by 3:00 o'clock on the14

following Tuesday, at the latest.15

MS. BAILEY:  Next Tuesday.16

CHAIRPERSON GRIFFIS:  Yes. 17

Excellent.18

MS. BAILEY:  And we're doing a19

full order.20

CHAIRPERSON GRIFFIS:  Full order21

on this; yes.  Very well.  Thank you very22
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much.  We appreciate everyone's1

participation in this.2

Let us move forward.  For those3

coming in, now that it is 1:00 o'clock, we4

have one more case in the morning, of which5

we are going to get to in five minutes.  I'm6

just going to recess so the board can take a7

quick break, and we're going to call the8

last case of the morning, and prior to that,9

i will set a schedule of our anticipation10

for the afternoon.11

[A brief recess was taken at 1:0112

p.m. to 1:11 p.m.]13

CHAIRPERSON GRIFFIS:  Let's14

proceed.  Ms. Bailey, when you're ready, if15

you wouldn't mind calling the last case of16

the morning.17

MS. BAILEY:  Mr. Chairman, this18

is Application No. 17550 of Frost-Labule19

LLC, pursuant to 11 DCMR 3103.2, for a20

variance from the floor area ratio21

requirements under section 402, a variance22
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from the off-street parking requirements1

under subsection 2101.1, and pursuant to 112

DCMR 3104.1, a special exception to allow3

the construction of a 37-unit apartment4

house for low-income senior citizens under5

section 353.  The property is zoned R-5-A. 6

It's located at 2620 Bowen Road, S.E.,7

Square 5869, Lot 962.8

CHAIRPERSON GRIFFIS:  Excellent. 9

Thank you very much.  Let me just see--are10

there persons here present in 17550 to11

provide testimony today?  Persons.  Is the12

ANC present, 8 C?13

Let's proceed.14

BOARD MEMBER ETHERLY:  Mr. Chair,15

if I could, just very briefly before Mr.16

Keys starts, regretfully, I'm going to need17

to jump on a conference call just for a18

short period of time but I'm going to follow19

the proceedings in our conference room, so I20

will be participating in the case, and I21

trust Mr. Keys and the Applicant will also22
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rely on the fact that my home church happens1

to be in the vicinity of the subject2

property and I used to live across the3

street from the subject property. So  a4

little bit of familiarity.  Not that that5

has anything to do with my outcome in the6

case.  But I'm going to step away for a7

moment, Mr. Chair.8

CHAIRPERSON GRIFFIS:  Excellent. 9

Mr. Keys, do you have any difficulty in Mr.10

Etherly continuing on this case?11

MR. KEYS:  Not at all.12

CHAIRPERSON GRIFFIS:  Good.  Why13

don't you introduce yourself for the record.14

MR. KEYS:  My name is George15

Keys.  I'm with the firm of Jordan and Keys. 16

I'm representing the Applicant in this case,17

Frost-Labule LLC, the owner of the property.18

This case, I think--and what19

we're going to try and do, in view of the20

long morning session, I think this case21

resoles itself very simply into22
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architectural testimony, and what I'm going1

to do is--I've got two witnesses to give you2

a bit of the context because I think the3

purpose of this proposal is relevant to the4

nature of the relief that's being requested,5

and how we assess the site and how the6

architect approached the site.7

So I have two witnesses who will8

briefly comment on the program for the9

building and then we'll go the architect,10

Mr. Maisto, and in that connection, I have11

submitted, given Ms. Bailey copies of the12

resume of John Maisto, of EDG Architects. 13

There's also a resume of the firm.  He's14

testified before the board before as an15

expert witness in architecture, and I would16

like to move that the board consider17

accepting Mr. Maisto as an expert.18

CHAIRPERSON GRIFFIS:  What was19

the case he was established as an expert in?20

MR. KEYS:  That was about two21

years ago, was in December of 2005, Woodson22
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Heights Condominiums.  It was in December of1

2004.2

CHAIRPERSON GRIFFIS:  Excellent.3

Questions?4

[No response]5

CHAIRPERSON GRIFFIS:  Mr. Keys,6

you proffer him as an expert in architecture7

and design in the District of Columbia?8

MR. KEYS:  Yes, I am, Mr.9

Chairman.10

CHAIRPERSON GRIFFIS:  Okay.  Any11

difficulties?  Problems?  Questions? 12

Comments?13

[No response]14

CHAIRPERSON GRIFFIS:  Very well. 15

Let's proceed.  We can establish him as an16

expert witness.17

Mr. Keys, a quick preliminary18

matter to be brought to attention.  the19

Office of Planning was indicating a20

reservation of providing their full21

recommendation without landscape grading22
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plans.  Are you stating that you have1

submitted those into the record?2

MR. KEYS:  Yes, the supplemental3

filing that was submitted--4

CHAIRPERSON GRIFFIS:  Exhibit 25,5

is it?6

MR. KEYS:  --on the 2nd, contains7

the landscape plan for the site and the8

final grading plan for the site.9

CHAIRPERSON GRIFFIS:  Excellent.10

MR. KEYS:  The Office of Planning11

also indicated that it wasn't aware that12

we'd established whether we're complying13

with side yard requirements, and in the14

certification filed with the application, we15

indicated that we are providing an eight16

foot side yard, adequate rear yards, and the17

architect can speak to that, if that still18

remains an issue.19

CHAIRPERSON GRIFFIS:  Not for us.20

All right.  Let's move ahead.21

MR. KEYS:  This case, as you22
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know, requests R-5-A review for a senior1

housing accommodation.  It will be a low2

income, restricted housing accommodation. 3

There are two variances associated with it. 4

The first variance is for a variance in the5

parking requirements.  Parking requirements6

would require one for one parking.  A 37-7

unit building would require 37 spaces. 8

We're asking for twenty-one.9

We think there's ample argument,10

ample justification for the reduction.11

And secondly we're asking for a12

variance in the FAR requirement.  The13

property is required under R-5-A to be .914

FAR.  We're asking for 1.23.  The property15

complies in all other respects.  In fact, it16

is below the height requirement.  It is a17

little less than the lot occupancy18

requirement and we think the architect's19

testimony will address the bases for those20

variances.21

I'd like to introduce the first22



221

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

witness, is Ms. Shilda Frost-Labule, and I1

think she's going to talk about the genesis2

of this project.3

MS. FROST-LABULE:  My name is4

Shilda Frost-Labule.  I live at 14021 5

Lancaster Lane, Bowie, Managing director,6

and I have--I am the owner of the property7

that's located 2620 Bowen Road, and my8

history is I've been a registered nurse for9

over the last, past 30 years, and I have a10

history in working with pediatrics and11

elderly care.12

And I entered a RFP to provide13

housing for persons with disabilities in14

2002, and during that time, I had several15

conversations with Department of Health,16

Department of Aging, and the Housing17

Authority, and they all were supportive of18

the project, stating that there was a great19

need for assistance with the elderly in the20

Southeast area.  I had to have land in that21

area, so that's when I bought the property22
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over on Bowen Road.1

And we were approved for the2

loan, with four housing trust funds, and3

also tax credits, and we have a certificate4

stating that we were awarded that.5

And Mrs. Betty Rainsford will6

speak on the point of why we need special7

variances for the services we can provide in8

the building.9

MS. RAINSFORD:  Good afternoon. 10

My name is Betty Rainsford.  My home address11

is 609 4th Place, S.W., in Washington, D.C.12

I am also a registered nurse. 13

I've been a registered nurse for 27 years14

and a physician assistant for 21 years.15

I became affiliated with the16

Bowen group in 19--I'm sorry, excuse me--17

2002.  And the concept of the housing for18

this building is for independent seniors19

that are sixty years of age, and older.  It20

is not an assisted living building but the21

functional elements of the building design22



223

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

is oriented for special requirements of1

senior residents.2

The accessibility to all the3

interior spaces by persons with limited4

mobility is provided.5

There will be a wellness center6

in supporting offices to assist the elderly7

that are there.  There is a multipurpose8

room that can be utilized for the seniors9

for different programs.  We also have a10

program space on each floor for any special11

activities that might be incurred.12

We also have, will be able to13

provide van service which would give access14

to Metro, to shopping, to social, cultural15

events, as well as medical appointments for16

the seniors.  There is an attractive secure17

courtyard service, and we are helping to18

provide services for the independent living,19

so that they can maintain that independence20

as long as they can.  The criteria is to21

help promote their stability with education22
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and safety, with medical care and1

prevention.2

MR. KEYS:  Ms. Rainsford, in3

speaking about those places in the building4

that you mentioned, that were set aside,5

what's their real function for seniors?  Why6

do you have those multipurpose and wellness7

center?8

MS. RAINSFORD:  The purpose of9

the wellness center is to provide services10

for individuals that might have chronic11

illnesses.  We would help to provide those12

services, to help stabilize, help transport13

them, if, in fact, they need transportation14

to appointments, medical appointments, and15

actually get referrals from physicians, from16

their medical providers, to help access any17

other services that they might need.18

In the building, there would be19

space in that wellness center for blood20

pressures, for education on diabetes, and21

preventive measures for maintaining their22
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health as well as safety.1

MR. KEYS:  So do you attribute2

the need for these spaces directly to the3

needs of the elderly?4

MS. RAINSFORD:  We do, because a5

lot of the seniors, even though they are in6

an independent facility, a lot of them are7

still--they are recipients of Medicaid, they8

have ongoing and chronic conditions that9

would require someone there to help maintain10

and oversee, and would provide that through11

the social services, that we would help, as12

I said before, with referrals for them, for13

those services that are needed.14

CHAIRPERSON GRIFFIS:  Excellent.15

MR. KEYS:  If the board has any16

questions of either Ms. Frost-Labule or Ms.17

Rainsford, please ask them.  Otherwise, I'm18

going to move to the architect.19

CHAIRPERSON GRIFFIS:  We're20

certainly not shy so you don't need to allow21

us to do that.22
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MR. KEYS:  I understand that.1

CHAIRPERSON GRIFFIS:  However,2

just a quick question.  You mention in the3

written submission also the van transport.4

How long is that going to be5

established for?  I mean, do you have a6

term?  I mean, is it just set up for a year7

or two years?  Or what sort of assurance is8

there that that's going to be always able to9

be utilized by the residents?10

MS. RAINSFORD:  That would be an11

ongoing service that would be provided based12

on the needs of the clients.  We know that13

some would be driving, but that service14

would be available throughout.15

CHAIRPERSON GRIFFIS:  Thank you.16

Any other questions?17

[No response]18

CHAIRPERSON GRIFFIS:  Very well. 19

Let's proceed.20

MR. KEYS:  Mr. Maisto, would you21

introduce yourself, please.22
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MR. MAISTO:  My name is John1

Maisto.  I'm with EDG Architects, a2

principal.  I live on 10122 Greenock Road in3

Silver Spring, managing director.  EDG is4

located in Bethesda.  EDG's been around for5

over 30 years, primarily involved in6

multifamily, senior, assisted living and7

rehab housing.  We've done co-housing as8

well.  So we consider ourselves experts in9

the field of housing design and certainly10

when it comes to challenging sites like this11

one.12

Specifically about the site, you13

look at this exhibit over here, this is the14

unimproved site that we're presenting, and15

as you can see, at two foot contour16

intervals, the site is, lowest point is at17

this corner, right here, and it goes 18 feet18

up Bowen Road. its only street frontage, and19

about 24 feet to the back of the triangular20

shaped site.21

So it's not only a triangle,22
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which is difficult enough to design on, but1

it's a skewed triangle, physically.2

The challenge of this particular3

project--oh, and by the way, the site is in4

Southeast D.C., east of the river,5

Anacostia, right off of Suitland Parkway on6

Bowen Road, bounded by multifamily projects7

known as Howard Hill Apartments, Oxford8

Manor Apartments, and some vacant land that9

will be a future Hope 6 housing project.10

These photos show various shots11

of the site from the road.  As you can see,12

it's an unimproved lot, although there is a13

foundation of what was a church at one14

point, that was, construction had started15

but had stopped.  I think the gentleman who16

was doing that had run out of funds and the17

land was then sold to Ms. Frost-Labule.18

Our charge was to establish a19

program and 37 units within this building20

site, and if you took that program and just21

put it on a regular flat site, rectangular,22
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with surface parking, it would be very easy1

to establish a double-loaded corridor,2

stairs, you know, going to the three floors. 3

We would be able to establish the program4

fairly readily within the .9 FAR.5

Unfortunately, because the site6

is not only sloped but irregular in shape,7

we had to utilize a strategy of going away8

from a double-loaded corridor building, for9

one, and stringing the units along sort of a10

lazy L or a lazy V shape, as you can see11

down here, and the units themselves are long12

and narrow, which we've utilized before in13

senior housing projects, specifically in14

Prince George's County as well as Montgomery15

County, as actual senior units with a16

parking garage below that's buried into the17

topography, so we could utilize under-18

building parking in an area where, really,19

there's no flat area to put parking on the20

site.21

CHAIRPERSON GRIFFIS:  Why don't22
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you bring that board up so we can actually1

take a look at it while you're pointing at2

it.3

MR. KEYS:  I would add that that4

board is also--5

CHAIRPERSON GRIFFIS:  We have it,6

I know.  But he's pointing, so we might as7

well see it.8

MR. MAISTO:  Here is Bowen Road,9

the only street frontage, right here.10

CHAIRPERSON GRIFFIS:  Good.11

MR. MAISTO:  Coming into the12

garage level, the 21 spaces that we're13

asking for are directly below this wing of14

Bowen Road.15

CHAIRPERSON GRIFFIS:  Right.16

MR. MAISTO:  At this point is the17

lowest point of the site, that one could18

enter with a vehicle into the garage,19

reduces the amount of--well, certainly, as20

you can see from the site plan, there's no21

real way to get a vehicle back into here. 22
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This is sloped area.1

So to get surface parking,2

impervious surface parking, is virtually, I3

would say impossible--4

CHAIRPERSON GRIFFIS:  Yes, but5

the regulations aren't pushing you for6

surface parking.7

MR. MAISTO:  Sir, I understand.8

CHAIRPERSON GRIFFIS:  Okay.9

So what's the difficulty in10

expanding the pad on that single level of11

the parking below grade?12

MR. MAISTO:  This one, back in13

here?  Physically, it's not infeasible at14

all; it's doable.15

CHAIRPERSON GRIFFIS:  What's the16

difficulty?  Why aren't you doing it?17

MR. MAISTO:  Well, I think the18

answer to the parking question would19

probably speak to the number of people20

actually needing to use the parking.  It's a21

one to one regulation, so--22
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CHAIRPERSON GRIFFIS:  Well,1

actually, the assertion in the submission2

says that it's practically difficult to do3

that, you'd have to go down another level,4

or excavate deep into that site.5

MR. MAISTO:  So that's the6

difficulty, is the grading, to answer your7

question, then.  Apologize.  The difficulty8

is to excavate even more into this already9

sloping--as you can see, this is even10

steeper on this side than it is on this11

side, right in here.  So that, I think,12

would be the difficulty.13

CHAIRPERSON GRIFFIS:  Okay.14

MR. MAISTO:  As you can see also15

in this elevation here, the level of the16

garage is down here already.  So to excavate17

into that, you're already--this level, the18

first level above grade is already partially19

excavated.  So you're talking about going20

really deep at that level.21

CHAIRPERSON GRIFFIS:  Okay.  So22
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that speaks to the parking.  Regarding the1

FAR, request for the increase in FAR, the2

nature of the layout of the building,3

because these units are not, it's not a4

double-loaded corridor, they have to turn a5

corner at an acute angle.  There's an6

elevator, which is something that wouldn't7

be in a typical walkup apartment building, a8

regular walkup apartment building, not a9

senior housing building.  That's the core10

requirement for that.11

The amount of common area that12

Ms. Rainsford and Ms. Frost-Labule talked13

about, that is unique to this particular14

program, requires more space be devoted to15

common area, which requires us to ask for16

more FAR on the site, from .9 to 1.23.17

CHAIRPERSON GRIFFIS:  How many18

actual square footage is that?19

MR. MAISTO:  The site itself is20

27,000 square feet, the actual acreage of21

the site.  Sorry.  The square footage of the22
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site.  Bear with me a second.  The square1

footage of the building itself is 33,216.2

So calculating it out, the FAR is3

1.23.4

CHAIRPERSON GRIFFIS:  But what's5

the additional, the .14 FAR?  What's roughly6

the square foot amount?7

MR. MAISTO:  Roughly, I would say8

it is--that's a very difficult number to9

calculate unless I--well, if I actually10

measured every space, it's approximately--11

CHAIRPERSON GRIFFIS:  Don't worry12

about it.  I'll do it.  Let's move on.13

MR. KEYS:  Mr. Maisto, let me ask14

you a question.  In looking at how you look15

at the FAR, are you having to count a16

portion of the parking, below-grade parking17

in the FAR calculations?18

MR. MAISTO:  About 15 percent.19

MR. KEYS:  And could you explain20

that.21

MR. MAISTO:  The area of parking22



235

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

that counts toward FAR, as I understand the1

code, is that which is considered above2

basement or above grade.  The rest of this3

is considered, we would consider cellar.4

So that percentage of perimeter5

of the garage footprint that is cellar6

doesn't apply toward the FAR.  So about 857

percent of the garage is cellar.8

So that's why we're only9

considering 15 percent of that parking10

garage part of the FAR calculation.11

CHAIRPERSON GRIFFIS:  Good.  What12

else?13

MR. MAISTO:  Going back very14

quickly to parking, in order to reduce the15

amount of impervious space on the site,16

putting a parking garage under the building17

really helps.  Clearly, surface parking adds18

to impervious surface, which of course19

creates more stormwater management20

requirements.  It's environmentally not very21

friendly.  So that's another strong reason22



236

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

to try to bury as much of the parking as we1

can.2

MR. KEYS:  Mr. Maisto, you spoke3

about the units themselves.  Are the units4

that you've designed, because of the site,5

different than the units you would have6

designed, had the site been a different7

shape?8

MR. MAISTO:  That is correct. 9

Let me put this board up.  As you can see, a10

typical unit is what we call a through-unit11

configuration, which means that you enter at12

the front and you go all the way through the13

unit to the rear.  So you have your living14

room and dining room area and kitchen sort15

of toward the front, at the front of that16

face of the building.17

You go through a core area of18

bathrooms, mechanical, and then you go back19

into the bedroom area--20

CHAIRPERSON GRIFFIS:  Yes.  I21

think we have a good understanding of all22
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this in the layout and especially with the1

additional requirements of the space.  I2

mean, if you look at providing two3

corridors, you're adding obviously less4

efficient or space into the FAR.  And then5

the program requirements.  I don't have any6

need for further detail, unless other board7

members have specific questions, or8

directions on that. 9

All this is submitted in the10

record and we've obviously taken a great11

deal of time in going through it.  Unless12

there's any other direction you would like13

to give your witnesses.14

MR. KEYS:  Yes.  Mr. Maisto,15

would you specifically comment on the side16

yards.  I want to have that in the record. 17

And also the height of the building.18

MR. MAISTO:  Yes.  The side yards19

of the building comply with what's required,20

which is eight feet.  As you can see, we21

meet the minimum at the western side.  On22
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the eastern side, we exceed it,1

substantially.  We're at 20 feet.2

The building itself is three3

stories high.  At its highest point from the4

road, measuring to the point that the--our5

understanding of height, it's the underside6

of the top floor ceiling, it's 28 feet.  As7

you can see also, the building itself8

recedes in height as it goes back into the9

site, since the site is going uphill and the10

building's bearing into the site.11

MR. KEYS:  I'm going to have you12

comment, just briefly, on the courtyard and13

the courtyard view, and I think there's an14

elevation that shows that, and can you15

relate that to the amenity that offers for16

residents.17

MR. MAISTO:  The courtyard is18

offered as a defensible space that residents19

can utilize for gathering, for relaxing, for20

just utilizing a greenspace.  The courtyard21

is viewed from the exterior and interior22
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corridors that line this courtyard, first,1

second and third floors.2

CHAIRPERSON GRIFFIS:  Good.  I3

think it's an excellent amenity, that's4

pretty clear here, but it doesn't directly5

go to any of the relief that's being sought;6

right?7

MR. KEYS:  I understand but it's8

R-5-A review and I think, you know--9

CHAIRPERSON GRIFFIS:  I10

understand that.  Let me just go directly to11

the question, cause this is very full,12

actually, so we just need to move on with a13

couple of specific questions.  Where is your14

rear yard?  Do you want to just point to15

that.16

MR. MAISTO:  The rear yard, as I17

understand it, is from the back face of this18

line back.19

CHAIRPERSON GRIFFIS:  Excellent;20

okay.  It makes sense.  Obviously, it's hard21

to figure out the exact rear yard on a22
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three-sided piece of property, which adds1

itself to the uniqueness and of course2

practical difficulty, as it's risen on the3

other aspects.  Okay.  I don't have anything4

else for this witness, unless you have any5

other direction that goes, really, to the6

application.7

MR. KEYS:  I think I'm satisfied8

with the testimony so far.9

CHAIRPERSON GRIFFIS:  So are we. 10

Excellent.  Then let's move ahead.  If11

there's no question from the board.  I had12

asked if the ANC is present.  If they are,13

they can make note of that when they come14

in.  But let's move to the Office of15

Planning.16

MS. BROWN-ROBERTS:  Good17

afternoon, Mr. Chairman and members of the18

board.  I'm Maxine Brown-Roberts from the19

Office of Planning.  As you said, the record20

is full, and so I won't go into detail on21

our recommendation.  I think it stands for22
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itself.  Just to say that the application1

has met all the requirements of the R-5-A2

for a new development, and also that3

regarding the variance requirement, we do4

believe that the increase in FAR is caused5

because of the topography of the site, and6

also the special circumstances relating to7

the people who this building is going to8

serve.9

We also had a letter from the10

Department of Transportation who said that11

they had no problems with the application,12

and that is attached to our report.13

The Office of Planning therefore14

recommends approval of the requested15

variance and also for the special exception16

for the R-5-A review.  Thank you, Mr.17

Chairman.18

CHAIRPERSON GRIFFIS:  Excellent. 19

Thank you very much, Ms. Brown-Roberts, an20

excellent report, and is absolutely21

complete.  I think we have great reliance on22
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our own deliberation and your analysis, and1

I appreciate it, and let me ask you,2

actually, you've had time, then, to look at3

the landscape grading plans, as submitted?4

MS. BROWN-ROBERTS:  Yes, and we5

think what was submitted is appropriate.6

CHAIRPERSON GRIFFIS:  Excellent. 7

I also appreciate your analysis of the8

special exception of 353, which is actually9

more of a referral section, I would call it. 10

I mean, it requires that the application11

refer to all sorts of different agencies,12

obviously for their recommendations of any13

overall impact, and I thought your analysis14

of how each of those were done, and15

actually, the final analysis of each.  That16

being said, let's move ahead unless there's17

any question from the board of the Office of18

Planning.   Any cross of the Office of19

Planning, Mr. Keys?20

MR. KEYS:  No, Mr. Chairman.21

CHAIRPERSON GRIFFIS:  Very well. 22
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I've made note of Exhibits 10-24 in my brief1

statements about DHCD.  I don't believe DHCD2

is represented today but there is in the3

report, or rather, in the record, and are in4

support of the application.  Office of5

Planning did mention DDOT, which is attached6

to their report. 7

I do not have a report from ANC8

8C.  Mr. Keys, are you aware of a report9

from 8 C?10

MR. KEYS:  No.  We are not.11

CHAIRPERSON GRIFFIS:  Okay.  I12

believe your submission indicated that you13

had with the ANC, there were two members,14

and there wasn't a quorum?15

MR. KEYS:  Yes.  We appeared16

before the ANC, and gave a full, detailed17

briefing of this plan, and there was no18

quorum.  We tried to get back on their19

calendar just prior to this meeting and were20

unable to do so.21

CHAIRPERSON GRIFFIS:  Understood;22
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excellent.  I don't have anything else,1

then, attendant to this application.  Is2

there any person present to provide3

testimony on application 17550, here present4

today?  Persons in support?  Opposition?5

[No response]6

CHAIRPERSON GRIFFIS:  Not noting7

any person present who would like to provide8

testimony on Application 17550, Mr. Keys,9

I'll turn it over to you for any final10

comments that you might have.11

MR. KEYS:  Yes, Mr. Chairman,12

briefly.  I think this application is one of13

the perfect examples of unusual and14

exceptional circumstances with a particular15

piece of property.16

We've got an oddly-shaped site17

with a complex topography, with a very short18

street frontage in relation to the perimeter19

of the site.  All of this has conspired to20

squeeze the architectural plan to find a21

solution to the problem of how you provide22
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housing for seniors.1

It does a couple of things for2

us.  It means that a lot of FAR, some FAR is3

consumed by our parking area.  It means that4

the need for program space for seniors must5

be accessible on the ground floor.  The6

angles of the building change the shape of7

units.  All of this is impacted to create a8

design that is much less efficient than9

would be a building design on a more regular10

piece of property.11

We think, and although we didn't12

testify to it, I think if you look at the13

elevations, the architect has gone a great14

way to try and make the facade of the15

building a interesting combination of16

materials, using balconies, and also on the17

interior, having a glazed corridor and an18

open corridor in the rear of the building19

for the benefit of residents.20

We think that we've provided a21

facade on the street that is articulated,22
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that is in scale and appropriate, given the1

community, and as Mr. Maisto testified, the2

surrounding community is largely multifamily3

structures that are lower than the existing4

structure, particularly the Howard Hill5

apartments, which sit to the immediate east6

of the subject property at much higher7

elevation.8

The Department of Transportation9

concurs with the Applicant's view, that we10

can provide less than one-to-one parking,11

given the car ownership ratio in Ward 8, and12

also the fact a senior population is much13

less likely to have vehicles.  I would note14

that the site is relatively close to the15

Anacostia Metro station and the van service16

will substantially alleviate the need for17

one-to-one parking.18

We also think there will be19

adequate parking spaces in the garage20

available for visitors, and I'm thinking now21

in terms of professional visitors who are22
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offering services to the resident1

population.2

This application is of importance3

to the city.  It fills a vital social need4

in the city and we think that the5

circumstances of this site and its6

application justify two variances in this7

instance and I would urge the board to come8

to that same conclusion.9

CHAIRPERSON GRIFFIS:  Excellent. 10

Thank you very much.  I believe we have one11

or two more questions from the board.12

Mr. Etherly.13

BOARD MEMBER ETHERLY:  Thank you14

very much, Mr. Chair, and thank you very15

much for your testimony, Mr. Keys, and the16

testimony of your witnesses.  Again, my17

apologies for needing to step out.18

Two quick questions for you, one19

with respect to--could either you or the20

architect perhaps speak to the issue of21

exterior lighting, what you're doing in22
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terms of illumination of your walk paths,1

and just the general area of the property.2

I couldn't recall if I saw3

indications on any of our drawings as to how4

you're setting that up.5

MR. MAISTO:  You're correct. 6

There are no indications as to lighting but7

in our design, clearly, we would illuminate8

the building with exterior wall packs on the9

street--sorry--not the street face, but the10

fact that goes directly north-south.  We11

would have to utilize some additional12

lighting on the street face of the building13

that's more architectural and hopefully14

depend on some city lighting, and certainly15

in the rear courtyard and on the rear wall16

that faces the rear yard, we would17

illuminate with wall packs and with18

decorative ornamental lighting appropriate19

to a courtyard application.20

BOARD MEMBER ETHERLY:  Okay.21

MR. MAISTO:  So lighting is very22
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critical; yes.1

BOARD MEMBER ETHERLY:  You would2

tend to kind of err on the side of what?3

downward lighting, essentially, or you think4

more area lighting, kind of as you get5

interior, with respect to the courtyard?6

MR. MAISTO:  With respect to the7

courtyard, more--I guess the proper term is8

more architecturally ornamental lighting9

that provides both security and aesthetic--10

BOARD MEMBER ETHERLY:  Okay. 11

that answers my question.12

With respect to landscaping, with13

regard to a number of the ornamental trees14

that are noted on your landscaping plan, are15

those new plantings or is there a16

combination of some existing, some presently17

existing tree cover on the property?18

MR. MAISTO:  Everything will be19

new.20

BOARD MEMBER ETHERLY:  Okay.21

MR. MAISTO:  Because the current22
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site has no vegetation that's really worth1

saving and certainly by the time it's2

graded, it'll all be--it would be gone3

anyway.4

BOARD MEMBER ETHERLY:  Okay;5

excellent.  That concludes my questions. 6

Thank you, Mr. Chair.7

CHAIRPERSON GRIFFIS:  Thank you. 8

Any other questions?9

[No response]10

CHAIRPERSON GRIFFIS:  Anything11

else?  Any other questions?12

[No response]13

CHAIRPERSON GRIFFIS:  Very well. 14

Thank you very much.   Is the board prepared15

to proceed?  Any opposition in proceeding on16

this?17

[No response]18

CHAIRPERSON GRIFFIS:  I think the19

record is entirely full and I think it is20

appropriate to proceed with this and I would21

move approval of Application 17550, a senior22
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housing for a location on 2620 Bowen Road,1

S.E., that is for the variance from the2

parking and also the FAR requirements.  In3

addition, for the special exception under4

section 353.1.5

I would ask for a second.6

BOARD MEMBER ETHERLY:  Second,7

Mr. Chair.8

CHAIRPERSON GRIFFIS:  Okay.  That9

being said, let me address the parking,10

first of all, and I think there was really11

an awful lot of information I found, as I12

put this all together, and in the13

presentation today, and here's the way I14

encapsulize it.  Of course we do have, to15

begin with, a unique aspect to this site,16

and that's it shape.17

Now one might say, well, 27,00018

square feet.  Why can't you fit anything and19

everything you wanted into it?  But the20

triangular shape of course I think lends21

itself to great difficulty, uniqueness, but22
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also a part of the practical difficulty, in1

addition to the grade, as we've talked about2

and as is shown in the drawings.3

All those combine together, if4

you look at the access down, one could say5

why not fill the entire depth of the site6

with below-grade parking.  But I think it7

was clearly shown that the area which is8

essentially below grade, is that which is9

less under earth, meaning that the cost and10

complications--costs of course, but I think11

we can put it into the realm of also the12

complications in terms of the engineering,13

the structure for the building itself.14

In addition, I think the board's15

very familiar with that.  So as you take16

that, as you would go further in, as has17

been indicated today, it is not just as if18

one is going below grade, but you see that19

grade, it's almost as if you're going a20

level or a level and a half, just to equal21

that portion of which is the front.  I don't22
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think there's any difficulty in1

understanding the practical difficulty and2

not complying fully with the parking3

requirements.  Adding a level right below I4

think just exacerbates the issue of the5

practical difficulty.6

I think it is also well said, and7

stated, that part of this parking structure8

or garage below grades counts towards FAR. 9

I think that really reinforces for me, and10

when I was reviewing this, the fact that11

that the Applicant was trying to maximize12

the area which could be provided for13

parking, without incurring huge regrading of14

the site or excavation.15

As well as the FAR, that was16

another, I found a very clear and17

straightforward case.  Again, I think the18

site lends itself to the uniqueness aspect;19

but also the program.20

It's pretty clear that there are21

differing program requirements.  You know,22
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in reading this and then hearing the1

testimony today, it was interesting to look2

at an R-5 district and then the provisions3

of kind of common space that are being4

provided, which is more analogous to a5

commercial zone in a residential building6

and residential recreation requirements,7

which of course we're removing from the regs8

soon.9

However, it's tied directly to10

program requirements here that are utilizing11

public resources and private resources, and12

I think it's important in order for its13

success.  So it's not just the fact that14

we're looking at a structure and how it sits15

and the total square footage, but, rather,16

how that structure fits into the program,17

which is why it's being provided.18

But even in addition to that, we19

do have the shape, the L shape of the20

building which is going to be required,21

based on the layout of the units, for the22
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specific clients or residents.1

Obviously, there's additional2

non-usable or rentable or sellable space3

because of the inefficiency of the single-4

loaded corridors.5

And last, in terms of special6

exception at 353, in all these, I think I7

have great reliance on the Office of8

Planning's analysis, and I thought it was9

excellent and incredibly thorough in all the10

aspects, and especially in 353, which really11

was organized in terms of referral and12

gathering any of the references.  None of13

the agencies noted in the record have come14

in with any opposition to the application,15

in fact, have all stated great support and16

recommending approval for it.17

Lastly, Mr. Keys, in his closing,18

mentioned the design of this.  I don't19

totally concur with all of his comments.  I20

think this is an excellent way to break up21

the facade, but I'm going to stop it there,22
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without my personal opinions of it, because1

we're not in the design review here, but,2

rather, I think it's important to address3

these questions of how this will actually be4

illuminated, and more importantly for me was5

the entrance and exits of the vehicles and6

the pedestrians. 7

I noted that there is a curb cut8

and some space for a drop-off, which I also9

thought was an important aspect of the10

program, and supported my feeling that this11

is an excellent product to move forward.12

I'll open it up for others, for13

comments.14

VICE-CHAIRPERSON MILLER:  I just15

want to add a brief comment, in that the16

court has said that public need for a use is17

a factor that we can consider in granting or18

denying a variance, and that this serves a19

very important social need, so--is the only20

thing I wanted to add.21

CHAIRPERSON GRIFFIS:  Excellent. 22
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Any others?1

BOARD MEMBER ETHERLY:  I'll just2

note very briefly, Mr. Chair, as I3

indicated, again, when I expressed some4

personal experience with a particular5

property, it in no ways impacts my decision,6

but I think it's important to note, that7

given the proximity to public8

transportation, the Anacostia station, this9

is a property that could very easily be10

something else, whether it commercial or11

whether it residential or what have you, and12

the fact that both the Applicant partners,13

with the District government, are committed14

to making this a senior project, is, I think15

extraordinary and most certainly needs to be16

commended.  So I appreciate the Applicant17

for coming forward with an excellent18

project, and as the Chair said, maximizing19

through the FAR variance you're maximizing20

the amount of residential space for our21

seniors.  So excellent job.  Thank you, Mr.22
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Chair.1

CHAIRPERSON GRIFFIS:  Thank you2

very much, Mr. Etherly.  I appreciate those3

thoughts.  Very well. 4

Is there anything else?  Any5

other comments?6

[No response]7

CHAIRPERSON GRIFFIS:  We do have8

a motion before us.  It's been seconded. 9

Then I ask for all those in favor to signify10

by saying aye.11

[Chorus of ayes] 12

CHAIRPERSON GRIFFIS:  Opposed? 13

Abstaining?14

Ms. Bailey, if you wouldn't mind.15

MS. BAILEY:  Mr. Etherly, did you16

second the motion?17

BOARD MEMBER ETHERLY:  Yes.18

MS. BAILEY:  Thank you.19

Mr. Chairman, the board has voted20

five, zero, zero, to approve the21

application, Mr. Griffis made the motion,22
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Mr. Etherly seconded, Mr. Mann, Ms. Miller1

and Mr. Turnbull support the motion.2

CHAIRPERSON GRIFFIS:  Excellent. 3

Thank you very much.  I don't see any reason4

why we wouldn't waive our rules and5

regulations through a summary order on this,6

unless any board members or Applicant has7

any objections.8

[No response]9

CHAIRPERSON GRIFFIS:  Not noting10

any stated objections to that, why don't we11

issue a summary order on this.  Thank you12

all very much.   We do appreciate it.  Have13

fun.  That being said, that would conclude14

our morning session, Ms. Bailey.  That's all15

the business for the board in the morning16

session.  Not noting any other business for17

the morning session, let's adjourn.18

Obviously people are here for the19

afternoon session and it's past our starting20

point for the afternoon.  I'll call to order21

our afternoon session so that I might22
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address some of the preliminary matters to1

that.  So officially, we are now in the2

afternoon session.3

I'll dispense or I will delay my4

opening remarks until then.  I want to have5

the representatives of the ANC and also the6

Applicant in.  That would be it.  17549,7

Georgetown Visitation Preparatory School,8

come up, if they would, briefly, and what9

I'm about to do is several things.10

First of all, we have a motion11

for a continuance on this case, a12

postponement of today's hearing, and then I13

will get back to, as our normal schedule,14

Capitol Hill Day School.  However, we will15

be taking just a short break, so that we can16

actually work through a little bit of lunch. 17

but we have some business that we have to18

attend to in executive session, and also19

eat.  But that being said, let me have,20

starting on my left, if you wouldn't mind21

introducing yourself for the record, I'll22
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just need your name and address.1

I'm sorry.  The microphone's not2

on.  There's a button at the base of it. 3

Hit it there.  Yes; push it.  Perfect. There4

it is.5

SISTER BIRCHMANS HANNAN:  I'm6

Sister Mary Birchmans Hannan.  I reside at7

1500 35th Street, N.W., Washington, D.C.8

MR. KERNS:  My name is Daniel9

Kerns.  I'm at 3612 Winfield Lane, N.W., in10

the District.11

CHAIRPERSON GRIFFIS:  You're both12

representing Georgetown?  You're both13

representing the school; correct?14

MR. KERNS:  We are.15

MS. ALBRECHT:  My name is Kate16

Albrecht.  I'm with the law firm of Kirkland17

& Ellis.  I'm also representing the school18

in connection with the application.19

CHAIRPERSON GRIFFIS:  Good.  They20

are the school.  You're representing them. 21

I'll get it all clear here.  Okay.22
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MR. LEWIS:  I'm Ron Lewis.  I'm1

ANC Commissioner for ANC 2 E.  I live at2

3400 Reservoir and my district includes3

Visitation School.4

CHAIRPERSON GRIFFIS:  Excellent. 5

Thank you all very much, and outside of the6

space between the tables, I don't find7

there's a lot of space between what we're8

doing here today in their submissions, and I9

think it's very clear to the board, or at10

least it is to me, in terms of reading this,11

how far along everything is.12

So my question is on this request13

for a continuance, and let me see if I'm14

correct.  It's essentially to deal with some15

of the detail elements of the transportation16

management plan, and if I'm correct in that,17

what I'd like to see is whether we couldn't18

utilize some of the time that we have19

scheduled for today, to move ahead with this20

case, and as we found, as would be required,21

we could keep the record open and have22
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further submissions as they are developed.1

Let me ask the Applicant's2

representative and the Applicant if they3

want to understand what I'm trying to get4

to, and two, their position.5

MS. ALBRECHT:  I believe I do6

understand what you're trying to get to. 7

Both Mr. Kerns and Sister Birchmans are8

prepared to speak to the history and mission9

of the school, the substance of the10

application, the elements of the11

transportation management plan that have12

been put into place already and that are13

still being negotiated with the ANC.14

So I think if the board is15

inclined to hear testimony today, we are16

prepared to go forward with that.17

CHAIRPERSON GRIFFIS:  Excellent.18

MR. LEWIS:  If I understand19

correctly, and I'm not sure I do, I am not20

at all sure that that would be the best way21

of approaching this matter, because we have22
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been making great progress on a plan but1

it's more than the details.  There are some2

fundamental things that have not yet been3

agreed to.  I have every hope that the4

neighbors--there are neighbors very actively5

involved in this, who would want to present6

testimony and be here to hear the testimony7

of the school, and while I know it was8

scheduled for a hearing, the Planning9

Office, as I understand it, has submitted a10

request to approve the continuance, and I11

believe that's on the grounds they do not12

have sufficient information at this point. 13

The Department of Transportation only got14

the traffic study shortly before Christmas15

and told me they couldn't even get to it16

until last week at the earliest.17

And so they haven't made any18

inroads on it, and we would much prefer, and19

I think it will be in everyone's interest,20

because I believe the proceeding, when it21

comes back, can be far shorter to your22



265

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

satisfaction.  I would much prefer that we1

proceed to meet with the neighbors, try to2

hammer out a totally agreed upon traffic3

plan, which I believe is possible in this4

case.5

The discussions have been6

extremely collegial and productive to date,7

but it's a work in progress, and it has a8

ways to go.9

So I would prefer to proceed that10

way.11

CHAIRPERSON GRIFFIS:  Okay. 12

Comment?13

VICE-CHAIRPERSON MILLER:  Is it14

Mr. Lewis?15

MR. LEWIS:  Yes.16

VICE-CHAIRPERSON MILLER:  I just17

wanted to ask you: Why weren't you able to18

complete negotiations about the traffic19

management plan in time for the hearing.20

MR. LEWIS:  That's a perfectly21

good, fair question.  The first meetings22
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with the neighbors didn't occur until the1

very late fall, and by then, when things2

really got going, the holiday season was on3

us, and the neighbors simply didn't have the4

time.  Many of them weren't here to meet5

with the school to do this, and so we felt6

by going in on an agreed-upon basis to ask7

for the continuance, it would be in8

everybody's interest to keep these9

neighborhood discussions going.  They're10

very serious discussions and they're very11

intensive.12

Two of the ANC commissioners have13

been delegated to meet regularly with the14

school, and intensively, and with the15

neighbors, and I think we're within sight of16

an agreed upon plan, but it isn't there yet17

and there's some basic things still to be18

worked out.19

CHAIRPERSON GRIFFIS:  What's your20

submission of required time you need?21

MS. ALBRECHT:  We spoke with Mr.22
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Lewis before the hearing, and we're1

confident, right now, that we can have an2

agreed TMP to bring to the ANC for their3

February meeting on January 30th.4

We are talking about asking for a5

45 day extension, however, to give us a6

second ANC meeting as a fallback, in case we7

need a little more time, so we don't have to8

return and ask for another motion to9

continue from this board.  That would put us10

somewhere in the neighborhood of March 6th.11

MR. LEWIS:  The ANC only meets12

once a month, and so we only have a window13

of one day a month to look at this.14

CHAIRPERSON GRIFFIS:  No.  I15

understand the schedule requirements.  I16

guess I'm a little hesitant--we're not going17

to take a lot more time on this.  But18

because this is the forum in which all those19

elements are going to come to bear and we're20

the body that's going to make assessments21

and judgments, and the like.  We certainly22
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like things to be detailed and illustrated,1

or at least fleshed out before we get there,2

but I'm a little perplexed on why we3

wouldn't be able to do that today.4

However, I don't want to create5

additional burdens or tensions6

unnecessarily.  So let me have some7

direction from other board members.8

BOARD MEMBER ETHERLY:  If I may,9

Mr. Chair, I would perhaps share your10

inclination to want to take the best11

possible advantage of the time that we have12

today, especially if we also have any13

residents who may be here for testimony.  I14

think the Chair's point is very well-taken,15

in that all of us, I think, would encourage16

parties to work together to build consensus17

before coming to the board.18

But our deliberations also may19

take into account factors that may not come20

up in your deliberations, and at the end of21

the day, it is our responsibility to sort22
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out kind of where the application stands1

with regard to the zoning regulations.2

So I would perhaps have some3

desire to see what we can make use of today4

in terms of if only the administrative5

portions of the hearing with regard to6

understanding, I'm talking about the mission7

of the school, the reason for the plans that8

you have on the table, and that kind of9

thing.  So that would be my inclination, Mr.10

Chair; but I'm flexible.11

CHAIRPERSON GRIFFIS:  Okay.  I12

think that's an excellent point, because,13

frankly, I'm reviewing the schedule and14

March sounds like a long way away, but we15

have nothing available.  In fact, we could16

fit it in February, squeeze it in, possibly17

on the 13th, which is just a short time18

away.  Otherwise--Mr. Moy, you could assist19

me--but I think we're in April or May, if20

not into June and July.21

MR. LEWIS:  I think we will be22
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ready to give you a much better package for1

your deliberations in February, and the2

neighbors aren't here today.3

MS. ALBRECHT:  I can say that the4

Applicant would certainly prefer a February5

date to an April or May date.  I think the6

ANC also agrees that quick resolutions that7

one can move forward with, in order, would8

be preferable.9

CHAIRPERSON GRIFFIS:  Right, and10

my assumption is, not seeing all that's11

going to come in here, that this may be12

impacting larger issues than just what's13

specifically before us, which is the14

enrollment, number of increase, and we15

obviously have a school that has been in16

existence for, I believe the written17

submission was over 200 years.  So these18

aren't new issues, necessarily.  I would19

suggest, then, that we look at the second20

case in February, the 13th.  21

Yes, Mr. Moy?22
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MR. MOY:  That's a doable day. 1

Of course you realize there's another 2062

case, that's the first case in the3

afternoon, just for your consideration.4

CHAIRPERSON GRIFFIS:  How is the5

20th of February, in the morning6

MR. LEWIS:  It's good.7

CHAIRPERSON GRIFFIS:  Any8

difficulties with that?9

MS. ALBRECHT:  No; the 20th is10

acceptable to the Applicant.11

CHAIRPERSON GRIFFIS:  Excellent. 12

I think that's going to make much better--we13

don't have anything scheduled.  We had, in14

our past experience, years and years, we've15

set up a morning for a snow day carry-over16

of cases, and we haven't used it yet this17

year.  So we have that morning open.  I18

think that'd be ample time to get through19

this case.  We'll call it first case, we'll20

keep that open only for this case, and so21

we'll call it to order at 9:30.22
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I would hope that we have1

everything together by then.  However, if2

not, bring it with you and we'll sort3

through it while we have the time there.4

I don't think we need any other5

directions to be given then, at this point,6

unless there are other comments, questions,7

procedural questions I can answer.8

MS. ALBRECHT:  Would you like to9

go forward with any testimony today or10

should we reserve that for the 20th?11

CHAIRPERSON GRIFFIS:  I suggest12

we do it all on the 20th, at this point,13

rather than have you folks all sit for14

another two or three hours and then come in15

with an hour.  I mean, we would be prepared16

to go late, if we needed to, to finish17

everything, but I think it'd probably be18

better to have it all one day at this point. 19

There it is.  Anything else?20

MR. LEWIS:  Thank you very much.21

CHAIRPERSON GRIFFIS:  Great. 22
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Thank you all very much and we'll see you on1

the date I said.2

MS. ALBRECHT:  The 20th.3

CHAIRPERSON GRIFFIS:  Good.  That4

being said, we're going to take a short5

break.  We will resume the afternoon and6

call to order our case at 2:45.7

[A luncheon recess was taken from8

2:04 p.m. to 3:02 p.m.]9

CHAIRPERSON GRIFFIS:  Good10

afternoon, everyone.  Let me resume our11

afternoon hearing, the Board of Zoning12

Adjustment, the District of Columbia.  It is13

the 16th of January 2007. 14

I am just going to give15

abbreviated openings as this is a16

continuation of the case and I appreciate17

everyone's patience with us and our schedule18

today.  Most importantly, I'd ask that19

everyone turn off cell phones or other20

transmitting devices, so we don't interrupt21

transmission of all those important things22
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that are happening today.  The critical one1

of transmission is the transcript that's2

being created by the court reporter sitting3

on the floor to my right.  If you have not4

or you should fill out two witness cards if5

you're going to present testimony to the6

board today.  7

Please provide that to the court8

reporter prior to coming forward to speak to9

the board, and when you're ready to come10

forward to speak to the board, you can make11

yourself comfortable, make sure the12

microphone is on, and I'm going to have you13

state your name and address for the record. 14

You just need to do this once.  Obviously,15

there you will be credited on the transcript16

and you can move forward.17

The order of procedure, as this18

is a continuing case, I will get into that,19

but we are going to be starting with the20

Office of Planning's report on this.  Then21

we will move into other testimony and I'll22



275

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

make sure everyone understands exactly where 1

we are as we proceed.2

That being said, I think I'd like3

to just call the case for the afternoon and4

I'll hit any other highlights as we go5

forward, Ms. Bailey.6

Oh, actually, let me see if7

anyone here was not sworn in previously.  If8

you have not been sworn in previously and9

are going to address the board today, I'd10

have you stand and give your attention to11

Ms. Bailey with the Office of Zoning.12

MS. BAILEY:  Would you please13

raise your right hand.14

[Witnesses sworn]15

CHAIRPERSON GRIFFIS:  Excellent. 16

Thank you all very much.  With that, then,17

I'm going to have Ms. Bailey call the case18

for the afternoon.19

MS. BAILEY:  Members of the20

board, to everyone, good afternoon.  As you21

are aware, Mr. Chairman, this is a22
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continuation from the November 28th, 2006,1

public hearing, and at that time the board,2

for administrative efficiency, allowed3

Application 17540 and 17541 to be heard4

simultaneously.5

17540 is the application of the6

Capitol Hill Day School, pursuant to 11 DCMR7

3103.2, a variance from the lot occupancy8

requirements under section 44, a variance9

from the rear yard requirements under10

section 43, and a variance from the floor11

area ratio requirements of section 1203.3 of12

the Capitol Interest Overlay District, and13

pursuant to 11 DCMR, sections 1202.1 and14

3104.1.  A special exception to allow the15

construction of an addition to a private16

school and to reconfigure the layout of an17

existing parking lot under section 206.18

The property is zoned CAP R-4 and19

it's located at 210 South Carolina Avenue,20

S.E., Square 765, Lot 803.21

Application No. 17541, again of22
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the Capital Hill Day School, is pursuant to1

11 DCMR 1202.1 and 3104.1, a special2

exception to allow the continued operation3

of a private school for 30 students in pre-4

kindergarten through 8th grade, and five5

faculty and staff members in the basement6

through the second floor under section 2067

at premises 214 South Carolina Avenue, S.E.,8

the property is zoned CAP R-4.  And that's9

it, Mr. Chairman.10

CHAIRPERSON GRIFFIS:  Excellent. 11

Thank you very much.  Let me also make note12

that we had additional filings since our13

last hearing date on this.14

Mr. Moy, if you wanted to15

summarize those, or I can get through them.16

MR. MOY: I was anticipating that17

the board might be more interested in having18

the Applicant--19

CHAIRPERSON GRIFFIS:  Excellent20

thought.  Why don't we have the Applicant's21

representative up to the table at this time.22
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MR. DePUY:  For the record,1

Jacques DePuy, attorney with Greenstein,2

DeLorme & Luchs, appearing with Stephanie3

Baldwin, co-counsel.4

CHAIRPERSON GRIFFIS:  Excellent. 5

Thank you.  If you wouldn't mind, just--I6

know you put in a large submission that7

we've been through.  Do you want to just8

summarize the key components of it for the9

record.10

MR. DePUY:  I'm glad to.  We11

submitted, by date of January 9, materials12

requested by the board at the conclusion of13

th November 28th hearing.  The first item14

was an excerpt of the recommendations of the15

accreditation evaluation report from 1992. 16

The second item is a summary of the square17

footage of the existing and proposed18

classroom and administrative space.  The19

third was some plans that were referenced in20

the prior public hearing but not submitted.21

The fourth item is educational22
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specifications for pre-K through 8, which1

were obtained from the D.C. Department of2

Public Schools, and a plan showing such3

specifications, applicable to the subject4

proposal, in plans prepared by Cox, Gray &5

Speck, architects, the architects for the6

Applicant, and that summarizes the7

submission.8

CHAIRPERSON GRIFFIS:  Excellent. 9

Thank you very much.  Any questions on that?10

[No response]11

MR. DePUY:  I might point out,12

Mr. Chairman, since I'm up here at the13

table, that we noticed that the DOT report14

was filed under Application No. 17541 but in15

fact refers to 17540.  Since both cases are16

consolidated, I don't think that that's a17

major issue but wanted the board and the18

parties to be aware, that that report from19

the Department of Transportation applies to20

the proposed addition, which is 210 South21

Carolina, not 214.22
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CHAIRPERSON GRIFFIS:  Excellent. 1

Thank you.2

Just some clarification for my3

understanding.  I understand the plans in4

the front end.  There are plans at the back5

end also, that go to the detailed analysis6

and proposed classroom against draft DCPS7

education specifications.  This was to do,8

to illustrate what?9

MR. DePUY:  The plans at the back10

illustrate the specifications that were11

submitted, as applied to several specific12

functions of the application, to show how13

the standards work in several examples.14

CHAIRPERSON GRIFFIS:  I see, and15

this came out of some of the cross16

examination questions from the opposition?17

MR. DePUY:  That's correct. 18

CHAIRPERSON GRIFFIS:  I see. 19

Okay.  Excellent.  If there's nothing20

further in terms of procedural updates, let21

us move ahead the and go to the Office of22



281

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Planning.1

MR. RICE:  Good afternoon, board,2

Mr. Chairman.  My name is Stephen Rice.  I3

have a quick question.  Would you like for4

me to present both cases?5

CHAIRPERSON GRIFFIS:  Yes;6

absolutely.  If you can, that'd be great.7

MR. RICE:  All right.  Well, as8

for 17540, the Office of Planning is not9

opposed to the parking modifications but10

recommend that the bus parking agreement be11

incorporated into the BZA order.  And OP12

believes that the small lot size and a13

desire to modernize the building are14

directly related to the lot occupancy and15

rear yard variances requested, and is not16

opposed to those requests.17

OP, however, does have concerns18

regarding the extent of the addition.  The19

CAP overlay was put in place essentially to20

regulate the density of development within21

its boundaries by restricting the FAR to22
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1.8.  The property, as is now, is at a 1.71

FAR, which is 5 percent below what's2

allowed.  With the addition, it will3

increase to 2.4, which is approximately 334

percent above what's permitted.5

The Applicant has provided the6

square footage per student information based7

on the DCPS standards, and with this8

project, the square footage would be below9

those standards.  But the Applicant has not10

sufficiently demonstrated the correlation11

between the code requirements and the12

specific need for the amount of requested13

space.14

OP recognizes that the valuable15

educational services the day school has16

provided to the neighborhood, and to D.C. as17

a whole, and we support its desire to18

improve its facility, but OP is concerned19

with the programming needs of the day school20

based on the recommendations of the21

accreditation and evaluation report of 2002.22
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Since the school has operated at1

its current capacity of 225 students for2

over 15 years, and those enrollment numbers3

will not increase, the urgency and validity4

of the need to provide the requested space5

now needs to be clearly established by the6

Applicant.7

And as for 17541, OP supports the8

continued use of the property as an9

educational facility but since the two cases10

are connected in so many ways, we've11

provided two scenarios.  Well, scenario one12

is if the addition is approved, OP13

recommends that the 214 property be limited14

to administrative functions only.15

Scenario two--as requested, or16

implied by the Applicant.  Scenario two is17

if the addition is not approved, OP18

recommends that the application be approved19

based on the conditions stated in our staff20

report.  Thanks.21

CHAIRPERSON GRIFFIS:  Excellent. 22
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Thank you very much.  Questions from the1

board?2

Yes, Mrs. Miller.3

VICE-CHAIRPERSON MILLER:  Why4

should 214 be limited to administrative5

purposes only?6

MR. RICE:  Well, that was7

basically something the Applicant has8

stated, that they would do anyway, and we9

support that.  From OP's standpoint, the BZA10

case in '91, '90, for the continued use,11

basically was made on the basis that that12

property would be for nonresidential use,13

temporarily.  So we think that that would be14

a way of sort of getting it more closely15

back to the original state.  But it was16

something that the Applicant had suggested,17

and we support it.18

VICE-CHAIRPERSON MILLER:  And is19

there a substantial detriment that you've20

identified, if the variance is granted with21

respect to the FAR?22
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MR. RICE:  With the addition, or1

with the 214 property?2

VICE-CHAIRPERSON MILLER:  Well,3

you said OP was against a variance with4

respect to the FAR; correct?5

MR. RICE:  We're not against it. 6

We just think the Applicant should make the7

connection clearly known, based on the8

accreditation evaluation report.9

VICE-CHAIRPERSON MILLER:  Thank10

you.11

CHAIRPERSON GRIFFIS:  Any other12

questions?13

[No response]14

CHAIRPERSON GRIFFIS:  Cross?15

MR. DePUY:  Mr. Chair, members of16

the board, again for the record, Jacques17

DePuy, attorney for the Applicant.18

Mr. Rice, we recognize that the19

Office of Planning has supported many20

aspects of the case but I would like to ask21

you several questions with respect to those22
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items for which the planning office had1

reservations.2

First, with respect to the3

statement which you summarized, which also4

appears on page seven, under the topic of5

lot occupancy and rear yard variances, you6

indicate that the bulk of the building would7

meet the rear yard setback, and from the8

street, the project would, in terms of bulk,9

not be out of character.10

For this statement, is it fair to11

conclude that the Office of Planning does12

not oppose the height of the proposed13

addition?14

MR. RICE:  I don't think we15

oppose the height.  It's pretty much in16

character with the surrounding properties.17

MR. DePUY:  And as I just18

indicated, you are in support of the lot19

occupancy and the rear yard variances; isn't20

that correct?21

MR. RICE:  Yes.22
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MR. DePUY:  Since the Office of1

Planning supports the height, or has no2

objection to the height, and has supported3

the lot occupancy and the rear yard4

variances, and the bulk of the building,5

which fixed the front wall, the height, and6

the rear wall, can you explain your7

reservations about FAR, which is simply a8

function of what's inside of that front and9

back end and top.10

MR. RICE:  Well, the reservations11

I think stem from the fact that there12

hasn't--the case for the FAR hasn't cleared13

been established.  To address your question14

concerning the front and the back, and why--15

I don't think we have a solution for the16

design, necessarily, but originally, we did17

want the back end of the building to be18

reduced, to have reduced that FAR.19

MR. DePUY:  But isn't it correct20

that FAR is essentially a function of the21

bulk of the building which is defined by the22
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roof line, the rear wall and the front?1

In other words, I'm trying to2

understand the difference you're making3

between the bulk of the building and the4

FAR, which would appear perhaps to be5

identical.6

MR. RICE:  Well, I think--let me7

back up.  I think the support for the lot8

occupancy is based on the footprint and that9

was why we didn't oppose that.  So if the10

footprint would remain the same and portions11

of the back edge of it was reduced, that12

would reduce the FAR.  So that was why we13

didn't necessarily go opposed to the lot14

occupancy.  But the FAR still is15

significantly above what's permitted, which16

is 1.8.17

MR. LAWSON:  So just to follow up18

on Mr. Rice's comments, FAR--sorry, Joel19

Lawson with the Office of Planning--also20

gets to the intensity of use on the site,21

and I think Mr. Rice has made clear in his22
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report, that what we're saying is that we1

don't think that the case is being fully2

laid out for the Office of Planning, and for3

the BZA, to fully support an FAR--to fully,4

actually make a recommendation on the FAR5

request as it is right now.6

You can look at the rear yard and7

lot occupancy issues and you can see what8

the impacts may be.  The FAR, we haven't9

really seen what the full extent of the10

rationale of the Applicant is for what is,11

in effect, a pretty significant increase12

over what the permitted FAR is.13

So we're not saying that we're14

necessarily opposed or in favor of it.  We15

just feel that the case hasn't been16

sufficiently laid out yet.17

MR. DePUY:  With respect to your18

reference, Mr. Rice, to the CAP overlay, did19

you review the Zoning Commission order which20

established the CAP overlay?21

MR. RICE:  A specific case, you22
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mean?1

MR. DePUY:  Yes.  It's Order 4562

which established the Capitol Interest3

Overlay.4

MR. RICE:  No.  I haven't5

specifically reviewed that.6

MR. DePUY:  And did you review7

any other evidence of the purposes and8

intent of the Capitol overlay?9

MR. RICE:  Well, I reviewed the10

zoning regulations, which basically say11

that, you know, the CAP overlay was created12

for that purpose of keeping that density at13

that level, or to not increase above that14

level which is at 1.8.  I haven't reviewed15

specific cases, if that's what you're16

asking.17

MR. DePUY:  No.  I'm asking with18

respect to the Zoning Commission order which19

established the Capitol Interest District,20

whether you've reviewed the purposes and21

intent of that overlay as expressed in the22
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Zoning Commission order.1

MR. RICE:  No.2

MR. DePUY:  Is it the opinion of3

your office, that the proposed addition4

sought by the day school will impact on the5

Capitol building or the House building, or6

any other buildings which constitute the7

Capitol precinct?8

MR. RICE:  No; no.9

MR. DePUY:  Do you know how far10

away the day school building is from the11

Capitol or the House of Representatives12

office building?13

MR. RICE:  I don't know,14

specifically, those numbers.15

MR. DePUY:  And so when your16

office indicates that it opposes the FAR17

variance because the application would18

impair the purpose and intent of the Capitol19

Interest Overlay, you're not referring to20

anything other than just the limitation on21

FAR itself; is that correct? 22
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MR. RICE:  I'm referring to1

what's laid out in the zoning regulations,2

which is the purpose of that CAP overlay. 3

That's what I'm referring to.4

MR. DePUY:  Okay.  Thank you very5

much.  No further questions.6

CHAIRPERSON GRIFFIS:  Excellent. 7

Thank you.  Is ANC 6 B present?  Any cross?8

[No response]9

CHAIRPERSON GRIFFIS:  Opposition10

party.  Cross?11

MR. MICHAL:  Thank you, Mr.12

Chairman.  Again for the record, Jim Michal13

with Jackson & Campbell, representing the14

Pine's.15

Mr. Rice, you're familiar with16

the standards set forth in section 3103.217

with regard to variances, are you not?18

MR. RICE:  Yes.19

MR. MICHAL:  And isn't it true20

that that code provision says that variances21

are to be granted, among other things, upon22
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reason of exceptional topographic1

conditions, but moving from that, that there2

would result, would result peculiar and3

exceptional practical difficulties to the4

owner.  Are you familiar with that language?5

MR. RICE:  It sounds correct.6

MR. MICHAL:  All right.   Now I7

know in your staff report, you said that8

staff supports the lot occupancy variance;9

correct?10

MR. RICE:  Yes.11

MR. MICHAL:  Okay.  Can you12

explain to me, and to the board, and to13

everyone here, what peculiar and exceptional14

practical difficulties would result to the15

owner, to the Applicant, if the lot16

occupancy variance were not granted.17

MR. RICE:  Specifically what--18

MR. MICHAL:  Yes, because the19

ordinance talks about, the ordinance says20

the showing which must be made is that21

peculiar and exceptional practical22
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difficulties would result, all right, to the1

Applicant.  You're supporting the variance. 2

Explain to all of us what3

peculiar and extraordinary practical4

difficulties will result to the Applicant,5

if this variance is not granted, with6

respect to the lot occupancy.7

MR. RICE:  I don't--8

MR. LAWSON:  We believe that the9

Applicant has made a case, that there are a10

number of specific issues related to this11

particular site, that get to the need for12

modernization and updating of the school,13

and some of those relate to, for example,14

just as an example, provision of ADA15

requirements, which often get to lot16

occupancy type issues.  I think the other17

issue that we need to get--or the other18

issue that we make is that the bulk of the19

building would meet the lot occupancy20

requirements, it's just the ground floor21

that wouldn't, and that we have discussed22
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with the Applicant, actually, pushing back1

the ground floor, which would have decreased2

the FAR as well as decreasing the lot3

occupancy.  I'm not sure, possibly not to a4

level of being conforming or not.5

MR. MICHAL:  Right.  I think you6

were here when the testimony was that there7

are no ADA violations with respect to the8

properties that now exists; is that correct?9

MR. LAWSON:  I don't know if that10

testimony was made or not.11

MR. MICHAL:  I think the record12

will speak for itself.  But specifically,13

what practical, extraordinary and peculiar14

difficulties will result if the variance is15

not granted?  Now you heard testimony that16

there are some difficulties now, such as17

issues associated--the concern about access,18

security, the classroom size.  But those19

difficulties--and I won't characterize them20

necessarily as extraordinary--have existed21

for years, have they not?22
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MR. LAWSON:  I believe so; yes.1

MR. MICHAL:  Okay.  What new--2

what new, extraordinary, practical3

difficulties will result, that don't already4

exist, if this variance is not granted with5

respect to lot occupancy?6

CHAIRPERSON GRIFFIS:  Can we just7

correct the language that he's addressing,8

because it's been my experience that the9

regulations actually read a little bit10

differently than what you're asking him to11

answer, and that is not that they would12

experience, if not granted, but rather, out13

of the uniqueness, what practical14

difficulties are there in complying fully15

with the zoning regulations?16

MR. MICHAL:  I'm reading the word17

"would result."  That suggests to me18

prospective.  Now the building is the way19

it's always been since 1988, so whether you20

want to call it unique--the uniqueness21

characteristic, in 1988, is the same as it22
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exists today.  So the only thing that we're1

focusing on now is what is new.  What new2

difficulties are going to result, because--3

CHAIRPERSON GRIFFIS:  There's a4

timing established--5

MR. MICHAL:  Why the word "used"6

be used, Mr. Chairman?  It suggests that7

because of some change in the environment,8

some change in the standards, some days in9

the use of the premises, have materially10

changed from when they first bought it, to11

what exists now, and how new difficulties,12

or let's call them exacerbated difficulties,13

will result, if this is denied.14

What I heard from the testimony--15

CHAIRPERSON GRIFFIS:  It sounds16

interesting but I don't see that in the17

plain language of the zoning variance test.18

MR. MICHAL:  Okay.  Well, the19

language of the ordinance speaks for itself. 20

It uses the term, "would result."  What21

practical difficulties by itself--22
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CHAIRPERSON GRIFFIS:  If strict1

application of the regulation would result. 2

Strict application meaning--3

MR. MICHAL:  Correct; correct.4

CHAIRPERSON GRIFFIS:  --what is5

it that makes it practically difficult in6

not complying fully.7

MR. MICHAL:  But if you look at8

the timeline of all this--you have a9

building that's existed, that has not10

materially changed in years, since they11

first occupied it and since they bought it. 12

The access issue was always there.13

There's no difference in the way14

kids get into the school--up the front15

stairs, up the stairwells, and the like. 16

There's no difference in the way17

the teachers utilize the classrooms, except18

for the addition of 214 down the road.19

So if this application is denied,20

there's not going to be anything different21

going on at the school now.  They'll still22
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teach in the same classroom areas, they'll1

still hold the same administrative offices.2

Life will go on.3

CHAIRPERSON GRIFFIS:  I4

understand your assertion.5

MR. MICHAL:  Do you see, Mr.6

Rice, and Mr. Lawson, anything, any new7

practical difficulties resulting to the8

Applicant, if the application with respect9

to that is denied?10

MR. LAWSON:  I think I understand11

now, and I'm sorry if we sounded like we12

were stumbling a little bit, and I13

appreciate the clarification of the Chair14

here, because I agree that it's a slightly15

different take on what any other previous16

analysis by the Office of Planning on any17

BZA case has been.  In the past, our18

analysis is based on what are the unique19

circumstances associated with the property20

and how does that result in a practical21

difficulty.22
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And it doesn't really--and I1

agree--it hasn't typically dealt with how2

some practical difficulty may have changed3

from today versus a week ago, or five years4

ago.  So if it sounds like we were5

stumbling, it's because we--I truly didn't6

understand kind of where you were coming7

from and so--8

MR. MICHAL:  But in answer to my9

question, do you, the staffers, see any new,10

peculiar and extraordinary practical11

difficulties resulting to the Applicant, if12

the variance is not granted?13

MR. LAWSON:  Our Office of14

Planning report is clearly outlined the15

practical difficulties that we feel arise16

from the unique circumstances on this17

property and that's how I'd answer that18

question.19

MR. MICHAL:  Okay.  But20

specifically, specifically--you're sort of21

giving me a general answer.  How's the world22
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of the day school going to change, in the1

way it operates, in the way the kids are2

taught, if the variances are not granted?3

MR. LAWSON:  I think that you're4

asking a question that's not in the5

regulations as well, and so I think I would6

go back to our report and say that we've7

answered that question in our report.8

MR. MICHAL:  All right. 9

Does the fact that the day school10

purchased the property in 1998, which is11

some eight, nine years ago, knowing what the12

limitations were, did that factor enter into13

staff's mind when assessing the merits of14

the variance application?  In other words,15

they bought it knowing that there were these16

practical difficulties.  Did that factor17

come into play, at all, in your analysis as18

to whether or not they satisfied the19

variance criteria of the ordinance?20

MR. LAWSON:  I would say,21

actually, not directly.  Certainly it's one22
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of the questions that we raised as well with1

the Applicant, and I think, again, the2

Applicant was able to clearly demonstrate3

what the practical difficulties to them are4

now, and I think that we've requested, and5

we've stated, you know, kind of on more than6

one occasion, that it would certainly be7

informative to this case, to their case, if8

we had more information on their9

accreditation process and the requirements10

of that accreditation process, and how that11

process is impacting their request for this12

additional space.13

MR. MICHAL:  All right.  Now one14

of the large components of the so-called15

overall project is the multipurpose room; is16

that correct? 17

MR. LAWSON:  That's correct.18

MR. MICHAL:  All right.  And the19

addition of the multipurpose room is20

immaterial, if you will, to the lot21

occupancy issue; is that correct?   The fact22
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that the multipurpose room is going to be1

underground, that is not a factor in the2

analysis for lot occupancy?3

MR. RICE:  No; it's not a factor4

relating to the FAR.5

MR. MICHAL:  Correct; okay.  It's6

not really lot occupancy either, because 7

it's underground?8

MR. RICE:  That's correct. 9

MR. MICHAL:  Okay.  And it's not10

with respect to FAR.  Now if you look at the11

analysis of the Applicant, the largest12

component, if you will, or area, is the13

multipurpose room; is it not?14

MR. RICE:  I think so.15

MR. MICHAL:  All right.  And16

wouldn't it be fair to say that the17

multipurpose room, based on the testimony of18

the Applicant, is likely only to be used19

about maybe 5 percent of the time?20

MR. LAWSON:  We would leave that21

up to the Applicant to address.22
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MR. MICHAL:  But the testimony of1

the Applicant was that it's going to be used2

for assemblies, plays, primarily.  Remember3

that?  Do you recall that testimony?4

MR. LAWSON:  I believe there was5

testimony to that.6

MR. MICHAL:  So would the fact7

that the multipurpose room could be utilized8

for other purposes during the day, when9

there are not assemblies or plays, would10

that not be germane to your analysis as to11

whether or not the larger external addition,12

the two story that's outside, needs to be13

added to address the needs of the Applicant?14

MR. LAWSON:  Well, I guess in15

general terms, we would say that we would16

support the use of whatever space is in the17

building to its, you know, highest and best18

level that's possible.  I don't know that19

there are other spaces within the building,20

or other uses that would be carried out21

within the building, that would be22
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appropriately carried out in an underground1

multipurpose room.  But, again, I would say2

that that would be for the Applicant to3

address, not for the Office of Planning.4

MR. MICHAL:  Well, let me ask you5

this question.  If the multipurpose room6

could be used for classroom activities, is7

that something that the staff considered at8

all, to ask the Applicant?9

MR. LAWSON:  We did not ask the10

Applicant.  We would not be opposed to that11

or in favor of that.  That would be for the12

Applicant to address.13

MR. MICHAL:  All right.  And if14

that were the case, that the multipurpose15

room could be used for classroom activities,16

wouldn't a fair conclusion to that, wold be17

that the external multistory addition would18

not then be needed?19

CHAIRPERSON GRIFFIS:  But if it20

isn't in the basis of their analysis, why21

are you continuing to question for them to22
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indicate whether they would need or not need1

a second story?2

MR. MICHAL:  Well, I think it's3

germane as to--variances, Mr. Chairman, as4

I'm sure you know, should only be granted,5

to the extent necessary, to address the so-6

called external, extraordinary, practical7

difficulties.  All right?8

CHAIRPERSON GRIFFIS:  I don't9

agree with that; but go ahead.10

MR. MICHAL:  Then I mean you11

could say someone could come in and say that12

we want a five story building because we13

anticipate greater needs, when you've got14

this large space underground, not subject to15

this thing, that's going underutilized 9516

percent of the time.  I think it's very17

germane to the issue about whether or not a18

variance is justified.19

CHAIRPERSON GRIFFIS:  I'm not20

questioning whether it's germane to your21

argument.22
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MR. MICHAL:  Okay.1

CHAIRPERSON GRIFFIS:  What I'm2

questioning is whether you're questioning OP3

to actually answer questions that wasn't a4

part of their analysis and they have5

indicated that.  I fully understand you're6

trying to establish a fact of do they have a7

big a need in order for your support.  And8

OP seems to be saying we don't assess that9

analysis--10

MR. MICHAL:  Okay; that's fair.11

CHAIRPERSON GRIFFIS:  --or need12

in order for our recommendation.13

MR. MICHAL:  Okay.  But let me14

ask Mr. Rice, then.  In terms of when you15

assess the scope of a variance requested,16

how does staff ascertain whether or not that17

the request is excessive, more than needed,18

as opposed to the minimal necessary to19

address the need?  How does staff go about20

doing that, and how did you go about doing21

it in this particular case?22
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MR. RICE:  Typically, we go based1

on what's requested.  I think I agree with2

the Chair.  We could think of a million3

scenarios but we only go with what's4

requested.5

MR. MICHAL:  What's submitted.6

MR. RICE:  What's submitted.7

MR. MICHAL:  All right.  And so8

the analysis that staff does not undertake9

is whether or not an Applicant, whatever the10

variance may be, is asking too much or too11

little.  You rely on what's submitted by the12

Applicant.13

MR. LAWSON:  We begin our14

analysis based no, obviously, what's15

supplied by the Applicant, but as we've16

pointed out a couple of times this17

afternoon, we have noted to the BZA that we18

feel there is a need for additional19

information to justify the extent of the FAR20

variance.  We think that information is21

probably related to the accreditation22
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process and the need for a particular space1

within the building.2

MR. MICHAL:  That's fine.  And I3

appreciate the Chairman's comment.4

Just so I understand, then.  The5

fact that the Applicant could have used the6

multipurpose room for other multipurposes,7

if you will, classroom utilization, staff8

did not take that into account, in your9

analysis?10

MR. LAWSON:  I don't think we've11

heard any testimony that the Applicant feels12

they could use the multipurpose space for13

classrooms and so that's not part of the14

application.15

MR. MICHAL:  Okay.  You did not16

take it into account in your analysis?17

MR. RICE:  No.18

MR. MICHAL:  Okay.  That's fair. 19

Nothing further, Mr. Chairman.20

CHAIRPERSON GRIFFIS:  Thank you21

very much.  Let's move ahead, then, with22
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other government reports.  Oh, I'm sorry. 1

Did you have a question?  DDOT's not2

represented today, are they?  Department of3

Transportation.  We were given the report,4

the memo from them, 11 January.5

Have you seen this?  Are you6

aware of the report?7

MR. RICE:  I do have the January8

the 11th report.9

CHAIRPERSON GRIFFIS:  Excellent. 10

Okay.  And parties in opposition, Applicant,11

you were all delivered this DDOT report; is12

that correct?  There it is. Any highlights? 13

Mrs. Miller.14

VICE-CHAIRPERSON MILLER:  I just15

had a question for Office of Planning, to16

the extent that you confer with DDOT.17

I think you made the18

recommendation today that the bus parking19

agreement be incorporated into the BZA20

order.21

MR. RICE:  Correct.22
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VICE-CHAIRPERSON MILLER:  And I'm1

wondering, did DDOT have an opinion on that2

or was there--3

MR. RICE:  They didn't go into4

the specifics but they basically said that5

they weren't opposed to the proposed parking6

modifications, and we had made our7

assessment prior to this report received by8

DDOT.  But they didn't specifically say that9

they thought that that should be10

incorporated into the BZA report, what's in11

their report.  They didn't specifically say12

that.13

VICE-CHAIRPERSON MILLER:  Right. 14

I didn't see that addressed here and I just15

was--it doesn't seem that common, that you16

come up with a recommendation in DDOT's17

expertise, that they don't address in their18

report, so I just wanted to explore that a19

little bit.20

MR. LAWSON:  If I'm not mistaken,21

this was actually--that's something that the22
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Applicant proposed.  So we are basically1

supporting the Applicant's proposal to place2

the bus parking on the Results gym site, and3

feel that it's appropriate, that if this is4

where the bus parking is going to go, since5

the bus parking won't be able to go in6

behind the building, at all times, that to7

make sure that the buses aren't parking in8

the streets, in front of other people's9

houses, which we understand has happened10

from time to time in the past, that having11

that agreement be part of the order would12

make sure that it's actually carried through13

with.14

VICE-CHAIRPERSON MILLER:  Thank15

you.16

CHAIRPERSON GRIFFIS:  Mr. DePuy,17

if you wouldn't mind coming up for a second. 18

Can we just walk through these four points19

of the DDOT's memo, just so we have on20

record representations.  The first one21

provides several on site preferred parking22
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space to staff that participate in carpool,1

manpool arrangements.2

Has your client been able to3

create a position on that?4

MR. DePUY:  We would agree to5

that, Mr. Chairman.6

CHAIRPERSON GRIFFIS:  And a7

designated car share parking space for staff8

and neighborhood use?9

MR. DePUY:  Now we don't10

understand where that came from.  It's not11

from Mr. Wells' report.  We think that's12

perhaps from another case, it doesn't apply13

to this case, and we cannot support that.14

CHAIRPERSON GRIFFIS:  It does15

kind of hang out there unconnected, doesn't16

it?  Okay.  Three.  Establish a real or17

virtual bulletin board and help staff and18

parents understand transportation options19

and facilitate cooperative agreements for20

either commuting or student pickup, dropoff,21

kind of a communication place.22
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MR. DePUY:  The Applicant will1

agree to that.2

CHAIRPERSON GRIFFIS:  Okay.  And3

lastly, the assigning of one staff member as4

the transportation management coordinator to5

maintain this previously said bulletin board6

and serve as a central source of7

information.8

MR. DePUY:  Again, we would agree9

to that.10

CHAIRPERSON GRIFFIS:  I see. 11

Okay.  Questions?  Clarification of the12

board?  Any cross on that statement of13

information?14

[No response]15

CHAIRPERSON GRIFFIS:  Okay; good.16

Is the ANC present?  6 B.  Do we17

have an ANC member here?  Okay.  There it18

is, then.  DHCD.  Are they represented19

today?20

[No response]21

CHAIRPERSON GRIFFIS:  Very well. 22
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I'll just note the Exhibit No. 103 which was1

filed in the report previously is from2

Department of Housing and Community3

Development.  It is in the record and unless4

there's any comments, questions, we'll move5

on.6

I don't have any additional7

filings from the ANC, unless the Applicant8

or parties are aware of any.  I have listed9

in my notes, Exhibit 38 and 42, from ANC 610

B.  The ANC was recommending approval of11

both of the applications, has been filed in12

both of those, and if there's no13

representative here, I think we can move on14

from that, unless there is any other15

procedural, unless there are questions or16

comments in that regard.17

That being said, I think it would18

be appropriate to move to the case19

presentation, if you're ready.20

MR. MICHAL:  We are, Mr.21

Chairman.  We understand there are a few22
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folks here from the neighborhood that have--1

CHAIRPERSON GRIFFIS:  Have a2

seat, cause you're not on the record if3

you're not on a mike.4

MR. MICHAL:  Again for the5

record, Mr. Chairman, Jim Michal.  There are6

a few folks here from the neighborhood who7

have a conflict, they have other business8

matters to attend to, so before taking on9

Mr. Pine's remarks and our presentation, for10

those who might have to leave and be11

somewhere by 4:30, we would greatly12

appreciate the Chair's discretion, allowing13

them to come forward.14

CHAIRPERSON GRIFFIS:  Sure.  I15

would love to facilitate.  Absolutely.  Let16

me just see a show of hands of people that17

are here to provide testimony today.  Three,18

six, nine.  Very good.  19

Mr. DePuy.20

MR. DePUY:  Mr. Chair, there are21

persons from the community in support, so22
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they would go first, prior to those in1

opposition.2

CHAIRPERSON GRIFFIS:  Sure. 3

Good.  Why don't we do that, then?  I think4

that's excellently served for those persons. 5

We're going to fill all the chairs that are6

available.  I am going to start with those7

persons present to provide testimony in8

support of the application.  If you would9

come forward.  As you're coming forward at10

this time, let me lay out two things.11

You need to state your name and12

address for the record.  Everyone come on 13

up, make yourselves comfortable.  That will14

obviously put you on the record.  Let me15

start filling on this side.16

Secondly--yes, if you filled out17

the cards, they should go to the court18

reporter prior to coming up.  Excellent. 19

That way, she knows exactly who's talking. 20

That's why you're going to state your name.21

You guys are the test case. So22
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the next panel, I don't expect any of this1

complication.2

Okay.  The other piece.  As our3

regulations state, there are three minutes4

allotted to each person providing testimony. 5

I am going to turn the clock on, just so you6

know and can adjust.  As we start getting7

close, I may interrupt you, if I can.  If8

not, I'm going to try not to.  The buzzer is9

going to go.  I'm going to ask that you stop10

talking at that point and we're going to11

move on.12

So with that we'll start on my13

left.  You're just going to need to turn the14

microphone on, you just touch the button at15

the base, and this microphone is a little16

sensitive.  I would ask that you pull it17

close to you, so you can actually be heard18

by the court reporter, and when you're19

ready, you can start.20

MS. BAILES:  Okay.  My name is21

Pearl Bailes.   I live at 644 East Capitol22
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Street.  My husband and I have lived on1

Capitol Hill since 1980.  We've raised our2

two children on Capitol Hill.  I've taught3

at Capitol Hill Day School since 1987.  Our4

son was a CHDS student for ten years and he5

graduated in 1997.6

I love living on Capitol Hill and7

I love teaching at Capitol Hill Day School. 8

I love the way the school and the9

neighborhood enrich each other.  It's a10

symbiotic relationship, and like any11

relationship, it needs to be nurtured in12

order to flourish.13

We all cherish our historic14

building, and over the years, we've found15

some ingenious ways to use every nook and16

cranny.  But we've reached--in fact, we've17

exceeded its capacity.  The space18

limitations are beginning to hinder our19

ability to provide the learning environment20

our students deserve.  The building addition21

for which we seek approval would give us the22
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space we need while respecting the historic1

fabric of the building and of the2

neighborhood.3

Here are some examples of our4

current space constraints.  The office of5

our head of school is a former coat closet6

on the third floor.  Ditto for the teachers7

lounge.  The school counselor and assorted8

visiting resource teachers share a coat9

closet on the second floor.10

Reading groups in 2nd and 3rd11

grade meet in two sides of an old, closed-12

off stairway, which opens on to the second13

floor lobby.  A constant stream of14

kindergartners, first graders, parents,15

teachers and visitors flows busily through16

this space.17

The 4th grade, the 5th grade, the18

6th grade home room, and the upper school19

humanities classes all vie for time in the20

rose window room.  We all try to be polite21

and share, but the room is also used for22
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assorted administrative meetings, so1

competition is stiff.  When the rose window2

room is occupied, groups can work at the big3

table in the third floor lobby.4

This is where, for instance, a5

group of 5th graders routinely meet with a6

consultant learning experience during their7

writing period, while upper school students8

change classes, teachers dash to the faculty9

room or rest room, 4th graders go by on10

their way to recess or art class, and the11

administrative assistant answers the phone12

and assist visitors and teachers from her13

nearby coat closest office.14

The 4th graders recently invited15

their parents to a family history day held 16

in the 4th floor loft space.  Parents17

crowded together on folding chairs while18

students stand on the floor watching their19

classmates present their projects. 20

Meanwhile, upper school students had to21

squeeze around parents to change classes and22
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pre-kindergartners tiptoed by to get to the1

library and the art room.2

Our planned addition would3

ameliorate all of these situations.  Our4

administrators would have proper office5

space.  We would have rooms for small groups6

from assorted classrooms to meet.7

We would have a performance space8

large enough for the whole school to gather. 9

Our school needs your support, so that we10

can continue to flourish and so that we can11

continue to contribute to the well-being of12

our beloved neighborhood, Capitol Hill.13

CHAIRPERSON GRIFFIS:   Excellent. 14

Thank you very much.  Yes, sir.15

MR. CORREA-POWER:  My name is16

Luis Correa-Power and I live at 1829 S17

Street, N.W. in District.  I've been lucky18

to work at Capitol Hill Day School, CHDS,19

for the past 12 years as a teacher of20

French, Spanish.  I teach students from pre-21

K to 8th grade.  Since I came in 1995, I've22
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been impressed by the school's ability to1

maximize the use of any single space to2

accommodate the students' needs.  However,3

regardless of the school's efforts to be4

creative and innovative, we continue to face5

limitations of space.6

This is especially true in the7

upper grades.  In my particular case, the8

multi language teacher, I have grown9

accustomed to my tiny space.  After 1210

years, you adapt to what you have and you11

learn to love it.  However, having a new12

building, with some additional and bigger13

classes, would allow teachers and students14

to develop valuable class experiences, that15

many times, due to space restrictions, we16

must abandon.17

The humanities classroom, which18

is also the 7th grade home room, is the19

first example that comes to my mind, when I20

think of the lack of space in our school. 21

This is one of the smallest rooms at CHDS,22
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18 feet by 25.  It is that room where the1

students in the upper grades, 6th, 7th and2

8th grades, where our older and bigger3

students have to attend classes in full4

groups.  This room has seven tables and5

teacher's desk and several bookshelves.6

The teachers conducting classes7

in this room do their best to have from 208

to 24 students develop projects that often9

require the use of the floor, holds inside10

the classroom or adjacent rooms such as the11

math room and the library, in those cases12

moving tables and desks as well as asking13

other teachers to provide smaller groups14

outside the classroom, are some of the15

measures that must be taken to avoid letting16

the lack of space affect development of17

active educational experiences.18

The math classes in upper grades19

are another example of lack of space for our20

older and bigger kids.  This is truly the21

times of the upper grade rooms.  There are22
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12 desks, four bookcases, one file cabinet,1

and a teacher's working desk, in space only2

measuring 18 feet long by 17 feet wide.  Our3

math groups often have to be divided into4

two or three groups for pedagogical and5

philosophical reasons.6

Often the teachers must find the7

spaces available so the students can be8

engaged in dynamic, hands-on activities that9

make concepts really come alive and allow10

deep discussion to take place.11

The literature classes are12

another example of lack of rooms for our13

middle school students.  In this case, it's14

not a matter of size of the room, but,15

rather, the lack thereof.  The literature16

teacher uses the English humanities and17

science rooms to conduct his classes.  He18

also uses the rose window room where we have19

to share with tutors, conferences and20

faculty meetings.  Many times creative21

scheduling is necessary to divide groups in22
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half between two teachers of different1

subject matters during the same period.2

Thus smaller groups can fit in3

small groups.  In the case of the language4

classes, we enter into my classroom through5

a narrow corridor with a stove, a sink and6

several storage cabinets.  I use this space7

for simple projects, by calling two or three8

students at a time through their narrow9

hall, while the others remain in the main10

room where only 12 desks can fit.11

CHAIRPERSON GRIFFIS:  Good.  If12

you can conclude, please.13

MR. CORRERO-POWER:  Finally, the14

limitations of the space have not only15

become evident in specific classes but also16

in our regular routines in the school.  One17

of the benefits of being a part of a small18

pre-K/8 school is the possibility of19

allowing the students in the upper grades to20

be leaders and examples of the little ones. 21

We can do that through sharing activities,22
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assemblies, musicals, dramatic productions.1

How wonderful would it be to2

teach in a space that we can call our own,3

to gather, share and continue learning.4

CHAIRPERSON GRIFFIS:  Excellent. 5

Thank you very much. 6

MR. MEAGHER:  My name is Paul7

Meagher.  I live at 305 South Carolina8

Avenue, S.E., one block away from the9

school, or, actually, probably a nine iron10

shot away from the school, should that area11

have been zoned for that activity.12

I've lived on Capitol Hill for 3813

years, worked on it for 31 of the last 3414

years.  You can see me where I work.  I'm at15

the Hawk and Dove on the Capitol Hill, the16

historic Hawk and Dove.  My son is a17

graduate of Capitol Hill Day School.  I was18

on the board of trustees of Capitol Hill Day19

School.  I have an affliction for joining20

those sort of activities.  Prior to that, I21

was on the board of the Senate day care, the22
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child care center there.  I've been on a1

public/private partnership with Mayor2

Barry's thing, where he wanted to get more3

minorities into the restaurant business at4

the money making end, that is, dealing with5

the public.6

If you know somebody who's now7

being able to serve food and beverage at the8

age of eighteen, that's because of my9

recommendation.  I was also on Mayor Kelly's10

task force on the homeless.11

So I've done a lot of different12

things.  So I have, I think, some civic--I13

have a resume of civic-mindedness.  I think14

the Capitol Hill Day School should be15

praised for taking a rat-infested building,16

the Dent building, and committing it to its17

original space design, education.18

They rented it for 18 years, then19

bought it, further establishing their20

commitment to education and now they want to21

keep up with what times have demanded, that22
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they increase their space, so that they may1

continue to provide fine educational2

facilities and instruction.3

I think any denial of what4

Capitol Hill Day School requests would be5

restricting their commitment to education. 6

This is a historic commitment, over almost7

28 years, 27 years.  Actually, the day8

school started about the time I came to9

town.  So I would have to recommend that10

there should be no zoning requirement that11

would prevent the Capitol Hill Day School12

from fulfilling what they made, their13

decision they made within the last couple 14

years to go about this expansion.15

It was made considering what they16

had to do to fulfill their mission of being17

an educator.  Thank you.18

CHAIRPERSON GRIFFIS:  Excellent. 19

Thank you very much.20

MS. LAZARUS:  My name is Suellen21

Lazarus, and I live at 510 3rd Street, S.E. 22
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My husband and I moved to Capitol Hill when1

we were just out of graduate school and2

beginning our careers in Washington.  Two3

years later, we bought a house at Third and4

E Street, S.E., and 22 years later, we're5

still in that same house.6

Why did we stay in a house that7

is too small for us and on a bus route? 8

Well, inertia is probably a powerful force9

but it also has a great deal to do with the10

fact that Capitol Hill Day School is around11

the corner from us.12

Since we've been in our house,13

we've had two sons.  They each began at CHDS14

when they were four years old.  Evan15

graduated in 2003.  Oliver is currently in16

8th grade and applying to high schools in17

northwest D.C.  Unfortunately, there is no18

viable high school option on Capitol Hill.19

But now at least he's old enough to navigate20

the Metro system to get to school across the21

city.22
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Capitol Hill Day School made it1

possible for us to remain on the Hill as our2

children were growing up.  Through all the3

years when I was traveling overseas for work4

or spending too many hours at the office, I5

knew that our children were getting the6

finest education the city has to offer just7

around the corner.8

For us and for many families in9

the area, what makes Capitol Hill Day School10

so special is that it is a community school11

with strong roots to the neighborhood and to12

the city while offering the highest standard13

of education.14

As the city works and struggles15

to revitalize its neighborhoods, it is vital16

that the Hill retain the school as a vibrant17

educational option.  Attending a private18

elementary and middle school should not mean19

commuting across the city.  But while it's20

educational standards remain the highest,21

the day school's building is simply and22
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increasing inadequate.1

In looking at other private2

schools in the city, we see that they have3

been renovated and upgraded their facilities4

very recently.  Physically, Capitol Hill Day5

School is out of date.6

At Capitol Hill Day School our7

children's classmates are our neighbors and8

their parents are our friends.  We walk to9

each other's houses.  Its neighborhood10

character and small size make the school11

unique.12

But the inadequacies of its13

physical plant have strained the school14

financially and in managing its ever-15

evolving academic program.  Too often16

students leave the school at 6th or 7th17

garde to find a middle school with better18

facilities and with a high school.  Those19

vacant spaces are rarely filled with new20

students.21

They cannot be filled because new22
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families looking at the schools,1

particularly in the upper grades, find the2

facilities deficient and they expect better. 3

Mr. Lappen's literature class has4

no classroom.  For a school that believes in5

the importance of gathering together as a6

community, there is no gathering space. 7

Lunch can only be at desks.  In an effort to8

avoid this construction project, the school9

has squeezed every available inch of space10

out of its facilities, but it is at a11

tipping point.12

To continue to innovate, to build13

on the curriculum and to attract students,14

it simply needs more and improved space. 15

Living near a construction site is not16

something that I'm looking forward to, and17

it is unpleasant, but for the school's18

sustainability, it is only fair to allow it19

to enhance its facilities.20

In managing this project, I hope21

and expect that the school will continue to22
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demonstrate the respect for the community1

that it has always shown.2

CHAIRPERSON GRIFFIS:  Thank you3

very much.  Yes, sir.4

MR. GILLMAN:  Thank you, Mr.5

Chair, and board members.  My name is Mark6

Gillman, and I live at 315 C Street, S.E.,7

within four blocks of the school.8

I have three children at Capitol9

Hill Day School and I'm also a newer member10

of the school's board.  When my oldest11

daughter reached school age, my wife and I12

decided to stay in the District of Columbia,13

in part because of the education offered by14

Capitol Hill Day School.15

This fact was reinforced when our16

second and third children reached school17

ages.  I strongly believe that Capitol Hill18

Day School enhances the educational19

opportunities for the entire city, not just20

Capitol Hill.21

Speaking on behalf of the board,22
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the Capitol Hill Day School board is1

chartered to examine and ensure the long-2

term viability of the school.  The school's3

2003 strategic plan encouraged the process4

of examining the future space requirements5

as they relate to the educational program6

and economic viability of the school.7

The new spaces from other area8

schools has also focused the need of the9

board to examine the limitations of the10

school space and the impacts those11

limitations have on the school's future.12

As outlined by the two previous13

teachers, the board examined the process of14

the interaction between the curriculum and15

the space, and the challenges it presents.16

The board values the school's17

location and the roots and the diverse18

complex community of Capitol Hill.  The Dent19

building embodies many of the aspects of the20

school's character.21

The decision to examine a22
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facility expansion has been a major1

undertaking of the board for the past few2

years.  Through meetings with faculty,3

current parents and alumni parents, the4

board determined that the school needs the5

space to assure the continued excellence of6

its academic program, which, in turn, will7

continue to attract new families devoted to8

the school's mission.9

The board has also focused on the10

financial impacts of a proposed expansion11

and the commitments that will be required of12

current and future parents, which is a major13

undertaking.  Any financial campaign would14

start with a major commitment from the board15

members, and, to date, the board members16

have met the challenge and have financially17

pledged to support the proposed project.18

In closing, the proposed facility19

expansion of Capitol Hill Day School is20

critical for the educational and financial21

viability of the school.  The board is 10022
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percent behind the project and voted1

unanimously to move the project forward. 2

Thank you.3

CHAIRPERSON GRIFFIS:  Excellent. 4

Thank you very much, Mr. Gillman.  It's good5

to hear the perspective of a board member6

and how much work a needs assessment7

undertaking is in terms of the amount of8

work for board members, and I'm certain that9

many are glad that you stayed in D.C. 10

Excellent testimony also in terms of gaining11

perspective from the teachers, as I12

understand, talking about the actual13

practical search for space and programming14

and schedules, and I think that's important15

for the board's understanding, from Ms.16

Bailes and Mr. Power.  Mr. Meagher, I think17

I, but others, were impressed by the fact of18

being a 38 year resident on Capitol Hill.19

That's always encouraging to hear.  I also20

enjoyed the perspective of the testimony--in21

fact, we had heard it in the beginning22
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public hearing, but to hear it again kind of1

refreshed, that the state of the Dent2

building when it was first occupied, and3

your words were something to the effect of4

revitalizing this building, I'll leave out5

the rat part, and bringing it back into an6

educational use.  I think that's important7

for the board to hear in terms of the8

overall scope of what we're looking at.9

And Mrs. Lazarus, your comment in10

terms of respecting the community, that the11

school you would hope would continue,12

whether it be in construction, and also13

within its own program development, I think14

is also important for the board's15

perspective, to understand, as we look at16

all the detail and the elements that are in. 17

With that, let me open it up to18

board questions, if they have any of the19

panel, and then also offer them all up for20

cross examination.  Any questions?21

[No response]22
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CHAIRPERSON GRIFFIS:  Very well.1

Mr. DePuy, any cross?2

MR. DePUY:  No questions.3

CHAIRPERSON GRIFFIS:  Excellent.4

Do you mind turning the5

microphone on, just put it towards him. 6

Great.7

MR. MICHAL:  Did the board give8

any consideration to using the multipurpose9

room that's planned here, for teaching10

purposes at all?11

MR. GILLMAN:  No, we didn't,12

because it's not really suitable for13

teaching, and it's an underground facility14

with no windows.15

MR. MICHAL:  But as I understand,16

the upper floors where some of the upper17

class students are now taught does not have18

windows as the situation currently exists;19

is that correct? 20

MR. GILLMAN:  Most rooms have21

lighting, yes, natural lighting.22
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MR. MICHAL:  But not all of them.1

MR. GILLMAN:  The vast majority.2

MR. MICHAL:  Okay. 3

MR. GILLMAN:  The teaching4

classrooms--my child's up in 6th grade.  I5

think every classroom that they've been into6

has had natural lighting.7

MR. MICHAL:  So that to answer8

the question, in terms--and you said the9

board gave a great deal of review and10

consideration to the project and its scope. 11

Did the board, just so the record12

can be clear, instruct the administration to13

give consideration to making the14

multipurpose room, which is the largest15

component of the addition, for educational16

usage?17

MR. GILLMAN:  I'm not certain how18

to answer your question.  The large room is19

an integral part of the whole project.20

MR. MICHAL:  Okay.  And you heard21

the testimony of Ms. Peterson.  The22
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multipurpose room is there primarily to1

conduct plays--2

MS. BAILES:  Can I speak to that? 3

My understanding is that--4

MR. MICHAL:  My question is to5

the board member, Mr. Chairman.6

As I understand from Ms.7

Peterson's testimony, the board considered8

that the multipurpose room is primarily to9

be used for assemblies, plays, acting and10

the like; is that correct? 11

CHAIRPERSON GRIFFIS:  I think12

that was part of his testimony, though. 13

Your mike went off.14

MR. MICHAL:  He testified as a15

board member, they looked extensively at the16

project, the scope of the project, and they17

fully endorse what's proposed.  As a board18

member, I would--19

MR. GILLMAN:  It's a multipurpose20

room.  I mean, obviously, plays that we21

currently have to hold at St. Peter's, which22



342

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

is becoming more--the school down the street1

from Capitol Hill Day School, is becoming2

more and more scheduled for their own uses. 3

Again, they're expanding their own, and so4

they're, in turn, using more and more of5

their space, and so we're being pushed out6

of their space, and so--hold on.7

And so, in turn, we have to use8

that for those uses, and also, if it's a9

rainy day and the small kids, like my child10

that's in kindergarten, instead of having to11

go outside or go underneath the freeway to12

have PE, can go in instead and have PE13

inside instead of having in their classroom. 14

So yes.15

MR. MICHAL:  Isn't it true that16

most of the time, that multipurpose room,17

during the course of a normal day, will not18

be in use by the school?19

MR. GILLMAN:  It's the board's20

responsibility to look at the long-term21

viability of the school.  How the day to day22
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action of the school handled--that's handled1

by the administrator, or in this case Ms.2

Peterson.3

CHAIRPERSON GRIFFIS:  So you4

don't know.5

MR. GILLMAN:  I think it would be6

used the vast majority of the time.7

CHAIRPERSON GRIFFIS:  It's an8

honest direct answer, if that's what it is.9

MR. GILLMAN:  It would be used10

most of the day.11

CHAIRPERSON GRIFFIS:  Okay.12

MR. MICHAL:  All right.  I need13

you to be more--how would it be used most of14

the day, if it's to be used for assemblies,15

gatherings?16

CHAIRPERSON GRIFFIS:  Can you17

answer that question?18

MR. GILLMAN:  I can't.  I think19

the best person to ask would be the school20

administrator.21

CHAIRPERSON GRIFFIS:  I tend to22
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agree.1

MR. MICHAL:  Thank you.  No2

further questions.3

CHAIRPERSON GRIFFIS:  Okay.  Any4

other panel questions?5

[No response]6

CHAIRPERSON GRIFFIS:  Okay. 7

Great.  Thank you all very much.  Appreciate8

it.  Let's fill the chairs again, shall we.9

Are there any additional in10

support of the application?  We can start on11

my left.  12

[No response]13

CHAIRPERSON GRIFFIS:  Very well. 14

Let's go to opposition.  This is now15

opponents.  Just turn that on.16

MR. MICHAL:  Not everyone has a17

conflict and so only those folks who are--18

CHAIRPERSON GRIFFIS:  We can get19

them all done now.20

MR. MICHAL:  Well, some may want21

to hear Mr. Pine.  He's sort of the--22
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CHAIRPERSON GRIFFIS:  I see.1

MR. MICHAL:  In some general way,2

the leader, if you will.  They may have3

specific concerns.  My request was for those4

who had a conflict, I think there's only a5

few, and then we'll get Mr. Pine up, and6

then move quickly.  I know the Chair wants7

to move this along.8

CHAIRPERSON GRIFFIS:  I don't9

mind being flexible.  Well, just remind me,10

procedurally, because now I've put it out of11

my mind cause I've called everyone up.  But12

procedurally, after opposition party, we13

will ask if there are others that want to14

present testimony and we'll move ahead with15

that.16

MR. KIMBALL:  Okay.  That being17

said, why don't we start.  Good afternoon.  18

I'm Daryl Kimball.  I'm a resident of 52919

2nd Street, which is on the 2nd Street side, 20

on the west side of Capitol Hill Day School. 21

My wife and I have been homeowners there22
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since 1996 and we live there with our1

daughter today, and hope to reside there for2

a long time.3

Capitol Hill Day School right now4

is a very good neighbor and an important5

part of the community, but I, along with I6

think a substantial number of my fellow7

residents in the immediate area, have some8

concerns about he proposed expansion.9

Let me just tick through these. 10

There are four basic ones.  Number one, the11

first concern is, as you've heard, the12

proposed zoning variance would be at least13

the second for the day school to accommodate14

increased usage and expansion, well beyond15

the FAR limits for existing public or16

private sites.17

And I think you've heard a lot18

about the social value of the school.  Every19

school is an important part of a community,20

but no matter what the value of this21

particular school is, I think we must22
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respect the zoning restrictions that do1

exist to preserve the historic character of2

this neighborhood and the character of the3

neighborhood, and I would just note, because4

it was brought up by proponents, that the5

day school is not the only option currently6

on Capitol Hill.7

There are other public school8

options and private school options, and I9

think it should be noted that as a private10

school, it's not always an option for11

everyone.  So I think there are important12

public and private issues to consider here,13

and the day school cannot be considered by14

the board as a public school would be15

considered.16

Second, I'm concerned about the17

fact that the request could lead to a18

greater increase in the student body, and a19

second request, or another request for20

another variance to increase the size of the21

school.  It's clear that the school does22



348

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

have space issues but we all live with space1

issues and problems in our own homes, and2

public and private schools.3

Second, the scale and the scope4

of the project, I believe, and I think many5

others believe, would irreversibly alter the6

historic nature of the block surrounding it7

and make it difficult to return the adjacent8

townhouse to its original and historic usage9

at some point in the future.10

And though the day school's been11

at the location for some time, it may some12

day decide to move to another location.13

Third, given the scale of the14

project and the substantial excavation and15

construction work involving heavy trucks,16

increased traffic, it would, for the period17

of construction, I believe, adversely affect18

the street-friendly atmosphere that is an19

important part of the character of this20

neighborhood at F and 2nd Street.21

As has been noted, Garfield Park22
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is immediately across the street.  It is1

heavily used, not only by the residents and2

children of our neighborhood but also all3

across Capitol Hill.4

And the adjoining buildings on5

2nd Street, Duddington, F Street, are built6

in a way that means that their back yards7

are--there are no back yards.  The front8

yards are where people live and work, and9

it's an important part of our way of life,10

to retain quiet and safe sidewalks and11

parks.12

Fourth, I'm concerned about the13

noise mitigation plan that was presented, at14

least at the ANC meeting, which was the last15

version of this that I personally heard of.16

At present, the air conditioning17

units for the existing building, which are18

on the west side of the building, which19

aren't, as I understand, part of this20

improvement plan, create a significant and21

almost constant, that is, day and night22
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noise during the summer cooling months.1

CHAIRPERSON GRIFFIS:  Okay. If2

you could summarize.3

MR. KIMBALL:  Okay.  And in4

addition, the already large surface of the5

building reflects the sounds of the nearby6

Southeast/Southwest Freeway, National7

Airport, cars and buses in nearby streets,8

and I'm concerned that the increased size of9

the building itself may increase this affect10

and should be evaluated.11

So I thank you very much for the12

time.13

CHAIRPERSON GRIFFIS:  Thank you14

very much.  Yes.15

MR. MEYER-FONG:  Good afternoon,16

Mr. Chairman.  Thank you for the opportunity17

to be here today.  My name is Ming-Yuen18

Meyer-Fong.  I'm a resident at 533 2nd19

Street, S.E. and, actually, I'm kind of20

pleased to see that my house is actually on21

this model here, within probably a chip shot22
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away from the Capitol Hill Day School.1

CHAIRPERSON GRIFFIS:  A lot of2

golfers on Capitol Hill, aren't there?3

MR. MEYER-FONG:  What my concern4

is with respect to this particular proposal-5

-and I want to, you know, reiterate Daryl's6

point about Capitol Hill Day School being a7

very important part of the community, and I8

believe that it truly is an asset to the9

community.  That my concern about this10

proposal is that it effects a permanent11

change, permanent increase in the intensity12

of use to this immediate area, and, you13

know, it's the permanency that concerns me.14

And basically, the problem I15

think that stems from that is that also the16

proposal doesn't have any kind of buffer in17

terms of, you know, the spillover effects18

from the usage.  Right now, as neighbors19

directly across from the school, there are20

actually a number of air conditioning units21

right on this side, that's not included in22
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the model, that are located on this side of1

the Capitol Hill building, on the west side,2

and those air conditioning units create a3

tremendous amount of noise, and I'm4

concerned as to what that would mean if this5

structure were to be expanded.6

So my concerns basically are in7

terms of the permanency of the increased8

intensity of the use as well as the lack of9

any realistic proposal for buffering of the10

spillover effects of this increased11

intensity of usage.12

CHAIRPERSON GRIFFIS:  Excellent. 13

Thank you very much.  Yes, sir.14

MR. McCABE:  Good afternoon.  I'm15

Michael McCabe.  I live at 217 E Street,16

S.E.  I'm a 30 year Capitol Hill resident17

and have resided at my current address for18

12 years.  I was educated in Washington,19

D.C., graduated from St. John's College High20

School and my two sons were educated in D.C.21

as well, both attending St. Peter's22
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Interparish School on Capitol Hill and1

graduated from St. Anselm's Abbey School. 2

I'd like to make five points.3

First, with regard to safety and4

security.  Among the reasons for the5

proposed addition to the Capitol Hill Day6

School was discussed a need to provide a7

safe and secure environment.  The parking8

lot behind the school serves as a playground9

for the after-school, and if it is built10

without a fence, I believe it's going to be-11

-the parking lot will become an attractive12

nuisance and children playing there will run13

the risk of having accidents with cars using14

the alley.15

I believe that the parking lot16

should have a permanent fence to provide17

security for both the facility and safety18

for those using the playground.19

Second, I'd like to talk about20

accreditation.  The accreditation report is21

not relevant to this process, I believe. 22
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While my sons were at St. Peter's1

Interparish School, I was on the school2

board.  During my tenure on the school3

board, we prepared for our accreditation4

review by the Middle States Association of5

Colleges and Schools.6

As I recall the Middle States7

process included the following steps.8

First, the school performed a9

self-assessment, an assessment of the10

facility, the staff and the program.11

Second, the Middle States12

assessment team then reviewed the self-13

assessment and the school, and then third,14

they made their report to the school,15

including recommendations.16

I found that the self-assessment17

was a great opportunity to get independent18

third party comment on the direction that19

the school wanted to proceed.  While I have20

no experience with the assessment process21

that the day school underwent, I suspect22
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it's similar to the Middle States process,1

and that the inadequacies reported by the2

Middle States Maryland schools in their3

report could very well be inadequacies4

reported by Capitol Hill Day School in their5

self-assessment.  But that side, clearly,6

from the statements made by the Capitol Hill7

Day School representative at the November8

meeting, Capitol Hill Day School is9

accredited and is not at risk of losing10

their accreditation.11

Third, I'd like to comment about12

the day school's commitment to stay the same13

and remain competitive.14

In seeking support for the15

proposed addition, the day school is16

committed not to grow, that is, to stay the17

same.  However, in the same proceeding, the18

day school talked about remaining19

competitive.  It is impossible to make both20

commitments.  In order to remain21

competitive, private schools, like any22
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organization, has to change.  If it were1

possible to stay the same, I would not have2

graduated from St. John's College High3

School as it would still be St. John's4

College, they would never have added a high5

school because of the Depression.  I note6

that Georgetown Visitation was here to talk7

about an increased enrollment.  Next8

Tuesday, you will hear from the Benedictine9

Foundation about their desire to increase10

enrollment at St. Anselm's Abbey School.11

What both have in common is that12

both schools have had a major expansion,13

renovation, with the Visitation building,14

the new facility after the fire at St.15

Anselm's building, a new gymnasium.  A16

previous speaker talked about this decrease17

in enrollment of the middle school at the18

day school.  With this addition, enrollment19

has to go up or else they're going to reduce20

the size of the lower grades.21

The day school has a history--and22
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I provided my written comments.  I don't see1

any reason why the day school won't continue2

its excellent academic program that serves3

the greater Washington, D.C. area.  I say4

the greater Washington, D.C. area because it5

serves students from as far away as Loudoun6

County.7

We stand here today--excuse me. 8

The 40 percent lot occupancy and FAR makes9

sense.  Private schools have a history of10

evolving and changing.  A huge addition like11

the one the day school is proposing, on a12

small lot at 210 South Carolina Avenue,13

could leave the neighborhood with a legacy14

that is out of character with the15

neighborhood.  The zoning regulations are16

intended to protect the community from such17

travesties.  The day school's argument that18

they should be treated like public or19

charter schools has no merit and should be20

rejected.  The 40 percent likelihood of21

occurrence and the FAR are therefore a22
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reason and should be given significant1

weight by the board in reaching a decision. 2

The day school knew what they were buying in3

1998 and in 1998, at the last meeting the4

day school representative talked about that5

they did the renovation when they did and6

not the expansion, because they could only7

do one thing at a time.8

That statement at the November9

meeting by the school representative seems10

to me to indicate that the school has11

planned the addition all along, and I think12

that this process is a travesty, if that's13

in fact the case.14

I would encourage the board to15

look at the history of the school, the16

history of private schools how they've17

evolved, how they change, and that the18

facility that is being constructed is19

totally inappropriate for the neighborhood,20

and if the school were to leave, we would be21

left with something that could serve as22



359

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

another Results gym, or a doctor's office.1

But it would certainly take away from the2

neighborhood, and I would encourage you and3

ask you to reject the school's application4

as it stands.5

CHAIRPERSON GRIFFIS:  Excellent. 6

Thank you very much.  We appreciate that. 7

Yes.8

MR. PETERMAN:  Good afternoon. 9

I'm Ed Peterman and I live at 226 South10

Carolina Avenue, S.E.  Thank you for this11

opportunity to share the following comments12

with you regarding the proposed addition to13

the Capitol Hill Day School located at 21014

South Carolina Avenue.15

I've had an opportunity to16

discuss the proposed project with several17

day school parents and all of them have18

stated that it will be a wonderful addition19

to the neighborhood.  It is evident that the20

support for the Capitol Hill Day School21

addition is passionate, and justifiably so.22
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But I'm afraid there are many1

people who cannot "see the forest for the2

trees" regarding this project.  I'm troubled3

over the following three issues.4

First off, I'm very concerned5

that we will lose valuable open space on6

Capitol Hill.  There is a unique character7

to the Capitol Hill Day School property that8

makes the entire block stand out.9

The building is a prominent10

structure and to permanently attach it to11

214 South Carolina Avenue will dramatically12

change the vista from the street level,13

rendering one long wall of buildings running14

the entire block.15

The new Capitol Hill Day School16

complex will take up at least one-third of17

the block and eliminate a substantial area18

of open space.  The project is too large for19

such a small area.  A second point.  Several20

year ago, there was an extensive21

refurbishment of Garfield Park.  Capitol22
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Hill Day School was instrumental in its1

redevelopment and I applaud their2

involvement.  Capitol Hill Day School3

currently uses Garfield Park as its4

playground and it causes a tremendous amount5

of wear and tear.  Physical education6

activities are especially damaging in the7

winter months through soil compaction and in8

the summer months during dry conditions.9

Even though Capitol Hill Day10

School uses the park on a daily basis during11

the school year, it allocates $5,000 for the12

Friends of Garfield Park on an annual basis,13

for upkeep and maintenance. 14

This is an important issue15

because the proposed addition will16

eliminate, at least temporarily, current17

playground space on Capitol Hill Day School18

property that is used by the younger19

students.   On numerous occasions, I've20

asked Capitol Hill Day School21

representatives if the playground equipment22
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currently on school property will be moved1

to the park.  The answer is always no but2

I'm concerned that the overall use of the3

park will substantially increase during and4

after construction.  I recommend if the5

Capitol Hill Day School is allowed to6

proceed, that they substantially increase7

their allocation to the park.  This is very8

important.9

My third point.  Finally, the use10

of 214 South Carolina Avenue for classroom11

space and office space should be kept to a12

minimum and with the shortest space use13

agreement possible.  Quite honestly, I feel14

that 214 should revert to residential use. 15

It was built as a single family home, not as16

a classroom or office space.17

I am concerned that ultimately,18

there will be a domino effect regarding the19

properties on my block, and I would prefer20

to remain in a residential neighborhood and21

not live among nonprofits and other22
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businesses.1

In closing, just to reiterate,2

respecting and maintaining open space is an3

integral part of the historic fabric of our4

community and if we lose it to development,5

or abuse it, we are not honoring our6

stewardship.7

Finally, I fully support the8

programs offered by Capitol Hill Day School9

and I fully understand the school's desire10

to increase its space and for programmatic11

improvements.  But I'm afraid the proposed12

addition, in its current design, is not the13

best use for the immediate neighborhood. 14

Thank you for allowing me to share these15

comments with you today.16

CHAIRPERSON GRIFFIS:  Excellent. 17

Thank you very much.  A very succinct three18

points and I appreciate you sharing those19

with us.  The two first seem to be somewhat20

related in terms of the concern of loss of21

open space but also the concern of existing22
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open space and the intensity of use at1

Garfield Park, I believe it was; is that2

correct? 3

MR. PETERSON:  Yes.4

CHAIRPERSON GRIFFIS:  Excellent. 5

I appreciate that.  In terms of reducing the6

time and the use of nonresidential 214, also7

something that we obviously need to take8

into consideration as it fits within our9

jurisdiction.  It seems to be somewhat10

counter, Mr. McCabe, to what you said, that11

when the school leaves it might become a12

Results gym or a doctor's office.  You guys13

might be in conflict with that.  But I'm14

afraid that's wishful thinking.  If I'm not15

mistaken, this is an R-4 zone, which16

wouldn't allow those types of uses; but17

without getting into great detail of that.18

I appreciate your putting in your19

written submission because I know you ripped20

through the last three or four points, but21

we have that before us and we will get22
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through those.  But in terms of the safety1

and concern, utilization of that hard2

surface in the rear where the parking might3

be, I think that's something that we4

probably will ask the Applicant to address5

further when they come back, in terms of6

rebuttal witnesses, or our closing comments7

and questions.8

Mr. Meyer-Fong, is that what--9

good.  Also, I had a question for you, and10

it invokes a question also that I think11

we'll pursue with the Applicant and how12

they're dealing with those, I believe it's13

five or six mechanical units on the lower14

level, on the adjacent or corner position.15

But you had talked about having16

no buffer and the spillover and I wasn't17

clear on what you were thinking about when18

you talked about spillover.  What is this19

spillover, that it's going to be?20

MR. MEYER-FONG:  I've noticed21

that in the mornings, that there's a22
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tremendous amount of traffic on our street,1

you know, which makes actually crossing the2

street somewhat difficult because there's,3

you know, a constant stream of traffic, as4

well as the air conditioning units being5

unbuffered, and it appears from the proposed6

expansion, that the school buildings would7

really fill in the existing buffer space8

that's there right now, and I'm just9

concerned about how this increased use10

would--11

CHAIRPERSON GRIFFIS:  But I12

understand--you talked about your concern13

about the permanent increase in intensity of14

use.  I understand that.  You just15

mentioned, again, there's a buffer now that16

would be filled in. You're saying the open17

space is a buffer.18

MR. MEYER-FONG:  The open space. 19

Yes; that's right.20

CHAIRPERSON GRIFFIS:  And so what21

is this spillover?  It's the traffic, or22
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it's--1

MR. MEYER-FONG:  Well, it's the2

traffic as well as the noise from the air3

conditioning units.4

CHAIRPERSON GRIFFIS:  Okay. 5

Okay. 6

MR. MEYER-FONG:  Those are the7

two that I have in mind.8

CHAIRPERSON GRIFFIS:  Okay.  And9

those are the existing air conditioning10

units that are making noise?11

MR. MEYER-FONG:  That's right. 12

That's correct.13

CHAIRPERSON GRIFFIS:  Do you see14

any additional impact with this proposed15

addition, in terms of the noise?16

MR. MEYER-FONG:  I'm not sure how17

the proposal would affect or abate, you18

know, this existing problem.19

CHAIRPERSON GRIFFIS:  Okay. 20

Good.  Maybe Mr. Kimball can address that. 21

One of your points was the fact that you22
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didn't have faith or confidence in the noise1

mitigation plan.  It was kind of towards the2

end, so I think you were rushed.3

But what is your concern?4

MR. KIMBALL:  Well, I would hope5

that you would evaluate and the planning6

folks would evaluate whether the structure7

itself is going to increase the ambient8

noise in the neighborhood.9

CHAIRPERSON GRIFFIS:  And for the10

mechanical units, cause I know there was11

some--12

MR. MEYER-FONG:  Mechanical units13

also.  What I'm pointing out is that14

National Airport's over here, the15

Southeast/Southwest Freeway runs that way. 16

So this west wall and other parts of the17

building echo or--18

CHAIRPERSON GRIFFIS:  I see. 19

You're concerned with the sound--20

MR. KIMBALL:  So I mean that's an21

issue.  I'm aware of it because these air22



369

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

conditioning units on the west side make a1

lotta noise when I'm trying to sleep at2

11:00 o'clock at night on a July evening,3

and I'm trying to put the windows down, or4

up, whatever.  And to amplify what Min-Yuen5

said, my neighbor just said, is that, you6

know, there is a fence in the back.  So some7

of the traffic, the foot traffic, the8

dropping off at the school, is confined to9

the school grounds. 10

It appears, though, without this11

fence in the back, that there may possible12

be more foot traffic in 2nd Street, and that13

corner could be busier.14

CHAIRPERSON GRIFFIS:  I see. 15

Okay.  All right.  Yes.  That adds a little16

detail to that.  Two last questions, Mr.17

Kimball.  If I understood correctly, your18

testimony--well, actually, I have a19

question.  You started off saying that this20

is the second variance, and then I wasn't21

really sure what you were referring to.22
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MR. KIMBALL:  My understanding--1

this is based on my understanding from the2

ANC meeting, and the school representatives3

can correct me if I'm wrong, but this is not4

the first time that a variance has been5

issued for this particular school.6

CHAIRPERSON GRIFFIS:  So if I7

understand your testimony, you're saying8

look, they've been here before, they're here9

again, we really need to respect, I think10

your language was, the Capitol Hill11

character and the zoning restrictions?12

MR. KIMBALL:  There's a reason13

why the zoning restrictions exist and my14

concern is that this will not be the last15

time that there is a variance requested, and16

potentially granted.17

CHAIRPERSON GRIFFIS:  Okay, and I18

think you made a comment also, one of your19

points was this was irreversible--I forget20

what the second piece was--but irreversible21

conversion or addition, and that's to what,22
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the residential structure or--1

MR. KIMBALL:  The residential2

structure and the school itself.  If Capitol3

Hill Day School will be--in ten, fifteen,4

twenty years, that's a possibility, given5

some of the testimony we've heard about6

their needs to expand and improve, you know,7

what will the future nature of use be for8

these structures?  And it seems to me that9

this would alter the residential use for the10

adjoining townhouse and it could change,11

fundamentally, what the existing school12

structure could be used for.  So it just13

seems to me a permanent--14

CHAIRPERSON GRIFFIS:  I'm15

familiar, and let me ask you if you have16

familiarity, and I don't know if you do--I'm17

familiar, somewhat limitedly, with historic18

preservation and looking at alterations to19

historic structures of which they talk about20

having it be able to be reversible, back to21

what it was.22
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You seem to be asserting it in a1

zoning context.  Are you aware of the zoning2

requirements that we would look to, to3

showing where it would be reversible?4

MR. KIMBALL:  I'm not familiar5

with those details.6

CHAIRPERSON GRIFFIS:  Okay;7

that's fine.8

MR. KIMBALL:  I would just ask9

that this is an issue that you evaluate.10

CHAIRPERSON GRIFFIS:  Understood;11

understood; excellent.  That's all I have.12

Are there other questions?13

Ms. Miller.14

VICE-CHAIRPERSON MILLER:  I just15

want to follow up with Mr. Meyer-Fong16

because I didn't understand what you were17

referring to when you say that you're18

concerned about the impacts from the19

permanent increase in intensity and use. 20

Let's start with what permanent increase and21

intensity of use are you referring to.22
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MR. MEYER-FONG:  I think the1

permanent increase in intensity refers to2

the expansion.  I understand that the3

proposal does not currently involve an4

increase in number of students, but my5

concern is that down the line, that whether6

there may be, you know, yet another effort7

to come back for yet another variance, you8

know, to increase the number of students, to9

increase the capacity of the school, you10

know, now that the existing structure is in11

place.  There's a usage creep here that's12

going on, and I think as was discussed13

previously, again, this isn't the first time14

that a variance has been requested, and, you15

know, that there clearly is a pattern now of16

seeking variances from the existing zoning17

requirements.18

VICE-CHAIRPERSON MILLER:  So is19

it correct to say, then, that you're20

concerned about impacts that would ensure as21

a result of an increased enrollment that you22
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would expect to occur because of this1

expansion--2

MR. MEYER-FONG:  Possibly.3

VICE-CHAIRPERSON MILLER:  --not4

necessarily direct results form the5

expansion in this case?6

MR. MEYER-FONG:  Possibly, and7

again, I don't know what the current noise8

abatement proposal is for that expanded, for9

the facility expansion, whether or not the10

air conditioning and heating units are going11

to be placed directly next to residential12

structures, or in an area that would affect,13

in effect amplify like the existing AC units14

do.15

So, again, the proposal I don't16

believe necessarily really addressed that17

concern.18

VICE-CHAIRPERSON MILLER:  Thank19

you.20

CHAIRPERSON GRIFFIS:  Good. 21

Other questions?22
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[No response]1

CHAIRPERSON GRIFFIS:  Cross?  Any2

cross, Mr. DePuy?3

MR. DePUY:  No.4

CHAIRPERSON GRIFFIS:  Cross from5

the party in opposition?  Any cross?  No? 6

Thank you all very much. 7

Let me just say, if I haven't8

said it, if you have your comments in9

writing, please leave them, we'll make10

copies and make sure they get into the11

record.  12

With that, let's move ahead.  Are13

there others to provide testimony? 14

Excellent.15

MR. MICHAL:  Mr. Chairman, with16

your leave, I would like Mr. Pine to come up17

now to put his case in chief now.18

CHAIRPERSON GRIFFIS:  Sure.19

MR. MICHAL:  And then there'll be20

a couple of cleanup members of the public on21

our side, so--22
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CHAIRPERSON GRIFFIS:  Excellent.1

MS. TOWNSEND:  Good afternoon. 2

My name is Catherine Townsend.  My husband,3

Bradley Pine and I, live at 216 South4

Carolina Avenue, S.E., directly next day to5

the day school, Capitol Hill Day School.  We6

are here today as party to this case.7

Bradley and I have lived in8

Washington, D.C. for nearly 20 years,9

eighteen of them on Capitol Hill.  We have 10

four children ages, four to twelve years11

old, and together, we are active and proud12

members of the community.13

We moved to 216 South Carolina14

Avenue in August 2003, and since that time15

have enjoyed playing at and helping the16

upkeep of Garfield Park, being members of17

Results, The Gym, and meeting and getting to18

know our wonderful neighbors, including the19

Capitol Hill Day School.20

We have worked together well as21

neighbors, helping each other with leaky22
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roofs, occasional repairs, our garden1

upkeeps, mail deliveries, and at rare times,2

dealing with our security alarms.3

We have close friends who attend4

the school.  I've had the personal pleasure5

of coaching recreational basketball to6

several of the girls who attend the school.7

We love Capitol Hill,8

particularly this area of the Hill, and we9

support all educational opportunities and10

options available on Capitol Hill.11

Since we began discussions on the12

day school's expansion back in May 2005, we13

have worked very hard to be clear in all of14

our correspondence and public statements15

that we support the school and understand16

their desire for expansion and updates.17

We have repeatedly asked that the18

size of the building be reduced to be closer19

to compliance with zoning codes and less20

intrusive upon our property, the block and21

the neighbors.22
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But we have been told that the1

school unwilling to make those changes.  We2

do not wish for the day school to move from3

their current location, and had hoped to4

come to a mutually agreeable design, instead5

of being here on opposite sides today.6

We have communicated this7

directly to the Capitol Hill Day School8

board in a letter dated November 7, 2006,9

which has been entered into the record at10

this proceedings.11

We believe that there may be a12

compromise plan that can be reached, that13

would address the issues and concerns of all14

parties.  In the time our family has lived15

on Capitol Hill, we have participated in16

multiple sports programs, participated in17

Capitol Hill Arts Workshop, shared18

subcommittees of the Capitol Hill Classic19

10K, the renovators house tour, and the20

school libraries project, organized21

activities for Boy Scout Troop 500, and have22
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been active in our schools.1

In addition, I was the director2

of a nonprofit organization based in3

Washington, D.C., for 18 years, which has4

worked closely with chefs and restaurateurs,5

dozens of them here in Washington, D.C. and6

on Capitol Hill, to support community anti-7

hunger efforts in Washington, D.C. and8

around the country.9

We support, believe in, and are10

proud of our Capitol Hill and broader11

Washington, D.C. communities.  It is12

difficult for us to be here today in13

opposition.  We always strived to be14

reasonable and fair in our dealings.15

But this application, this16

proposed plan for construction is just too17

massive for the neighborhood, and we are18

here to ask you, in the context of the19

general friendliness that exists in our20

community, to not approve this application,21

so that we, collectively, can come together22
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to agreement on an acceptable plan.  Thank1

you.  I'll now turn this over to my husband2

to finish.3

CHAIRPERSON GRIFFIS:  Thank you4

very much.5

MR. PINE:  Thanks, Cathy. 6

Thinking of a golf metaphor, even I could7

make the putt that describes the distance8

between our house and the day school.9

The new facility proposed by the10

day school is too big, and would, if11

constructed, permanently change the12

residential character of our neighborhood. 13

For more than a year and a half, as Cathy14

described, she and I, and many of our15

neighbors, some whom you've heard from today16

and some who you'll hear from soon, have17

been telling the school that, that it's too18

big, and as a result of our requests to19

reduce the massiveness of this proposed20

structure, the school has now proposed a21

structure that is 30 percent larger,22
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approximately 3000 square feet bigger than1

the concepts that were originally discussed.2

Today, after 20 months of3

discussions, correspondence, objections,4

phone calls, negotiations and meetings, and5

in every one, and in every letter and e-mail6

we asked the school to reduce the size of7

this project, to reduce the negative impact8

on our property and surrounding properties. 9

And it wasn't us alone.  The school10

determined that it requires more space than11

it needed when we started.12

The proposed expansion now13

includes--and you've seen this--a14

multipurpose room that'll seat 252, six new15

classrooms, an elevator, an attractive three16

story glass foyer, four new administrative17

offices, a new administrative conference18

room, five new bathrooms, 400 square feet of19

mechanical room, and two additional large20

storage bases, one eight by ten, one 22 by21

twenty-seven.22
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This is far more, in our view,1

than is necessary to meet the objectives2

that were originally described to us and3

other neighbors by the school.  Those were4

the school's wish for a single gathering5

space for the whole school, the multipurpose6

room, for improved ADA compliance and for an7

improved and more secure entry for the8

students and visitors.9

But their overreaching has10

brought us here today to ask you to deny11

this application.  We support the day12

school.  Importantly, in response to some of13

the comments that folks in support of the14

plan made, we do not want the school to move15

and we do not believe that not granting this16

application will bring about that end. 17

Again, we support the day school but we18

cannot support and do not support this19

massive structure.20

What do we mean by "too big?"  As21

you know, the size and scope of this22
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proposed addition is significantly out of1

compliance with several important zoning2

codes, and the school is requesting3

variances from the strict application of4

those codes.5

Let's review our objections and6

concerns relative to the requested7

variances.8

First is lot occupancy.  As a9

private school, CHDS is allowed 40 percent10

lot occupancy.  The new structure would11

occupy 67 percent of the lot.  This is a 6212

percent increase over what the school is13

allowed by right, and a 60 percent increase14

over what they currently have.15

A lot occupancy increase of this16

magnitude is comparable to me, or any of my17

residential neighbors, asking for 96 percent18

lot occupancy for a residential property. 19

It's simply too big.  And in their20

application of November 14, the school makes21

the case that it is--the Capitol Hill Day22
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School makes the case that it is, quote,1

like a public school, and that it should be2

afforded the same lot occupancy flexibility3

as would be given a public school.  But in4

this case, the facts are clear.  The day5

school is a private, independent school, not6

a public school, and the board may not7

consider a given use as another use.8

This application is for variances9

as a private school and that's the only10

thing that we should be considering here. 11

To underline the point that there are12

significant and important differences13

between a private school and a public14

school, let's consider the status of the15

Capitol Hill Day School relative to other16

schools.  The day school is a private,17

independent school governed by a board of18

trustees.  This type of school is, according19

to the National Association of Independent20

Schools, the rarest type of school in the21

United States.  Only one in one hundred22
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primary schools fall in this category.1

In addition, and as I'm certain2

you're aware, the day school charges tuition3

which is not consistent with public school. 4

The day school has a selective and exclusive5

admission process, and may accept or not6

accept students, based on their own7

criteria.8

The day school is not funded9

through public funds, nor is it supported10

financially by the District of Columbia,11

which, if you ask the District of Columbia12

is the definition of a public school in the13

District of Columbia.  And the day school is14

not accountable to any public oversight15

board or the District of Columbia Board of16

Education.17

It's important to note, we don't18

hold any of these things against the day19

school.  Private schools are fine.  As Cathy20

said, we support all options.  But I think21

it's likely that these points are part of22
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the rationale for treating schools and1

organizations like the day school, unlike2

private schools, differently in the zoning3

codes.4

The next area where the school5

requests a variance is floor area ratio.  We6

talked about some of that earlier.  In our7

neighborhood, we have some special limits8

with regard to that.  We live in the Capitol9

Overlay District.  We are all subject to10

those limits, and they're more restrictive11

regarding FAR and the rest of it than R-4. 12

I'll be quick because we talked about this. 13

They're asking for 33 percent over what is14

allowed, 2.4 rather than 1.8.  They15

currently have 1.7.  And again, to compare16

it to the rest of us who live with these17

restrictions, these would be comparable to18

one of us adding another floor to one of our19

rowhouses, which of course would not be20

acceptable and we would not be allowed to do21

that, likely, in this district.22
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I have made the case before, in1

discussions, both in front of the ANC and2

the Capitol Restoration Society, and in3

conversations with our neighbors at the4

Capitol Hill Day School, and they have5

agreed that it is likely that the rationale6

for this 1.8 FAR is 60 percent lot occupancy 7

and three floors that are allowed in R-4.8

If we apply that to the school,9

their practical FAR, three floors times the10

lot occupancy of 40 percent, is really 1.2. 11

So the case can we made that they're12

reaching much farther than 33 percent,13

actually, a 100 percent over what might be14

realistic for their building.15

Given that the proposed Capitol16

Hill Day School construction exceeds the17

allowed lot occupancy and FAR allowed for a18

private school the R-4 zone, it might be19

useful to consider what zone would allow the20

proposed level of development.  The lowest21

intensity residential zone at which a22
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building the size of the one proposed by1

CHDS, could be allowed, is R-5-C, a medium2

density zone that permits 75 percent lot3

occupancy and 3.0 FAR and 60 feet of height. 4

The lowest intensity commercial5

zone which the building would be permitted6

is C-3A, 75 percent lot occupancy and 4.07

FAR and 65 feet of height.8

Granting the requested variance9

in R-4 would effectively result in spot10

zoning of the day school property into one11

of these higher density zones, relief which12

is clearly unwarranted and, I believe,13

beyond the prerogative of the Board of14

Zoning Adjustment. 15

The third major variance16

requested by the school is rear yard17

setback.  This is an issue that results from18

the school's overreaching on lot occupancy19

and FAR.  This building simply doesn't fit20

in the space.  There's no way to get it on21

the property, even going underground with22
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part of the building, as has been proposed,1

without extending it from lot line to lot2

line.  3

In their application, the school4

states that because of the Dent building's5

uniqueness, it has, quote, no way to6

overcome such practical difficulties other7

than by constructing an addition that does8

not provide the required depth of your rear9

yard.  For us, this is false.  There's no10

rationale, none, for the building to extend11

so close to the lot lines and out of12

compliance with the code, except that it is,13

as conceived, too big for the space.14

In their application, the day15

school says there'll be no adverse impact on16

nearby residential properties, ours, and the17

others around.  In fact, we feel that those18

adverse impacts will be significant.  I'll19

go through them quickly.20

First off, the addition of the21

building towards our house, filling in that22
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buffer, filling in that space, will move the1

noise, traffic and activity of the entire2

school about 40 feet closer to our property.3

The entrance would now be down4

the block.  The activity of all these5

classrooms, the multipurpose room, etcetera,6

would be moved down the block, and that7

area, which once was a place where--wouldn't8

be this buffer where activities could take9

place--will be gone, further forcing things10

out towards the edges of this new filled-in11

area.  The walls of their new addition would12

create some additional echo chamber sort of13

effects between our home and the 21414

backyard, and a tree which now exists in the15

front yard, giving a nice buffer between our16

property and the rest of the row, and the17

activity of the school, would be lost.18

The new structure would reduce19

light, air, view, resulting in significant20

diminution of the use and enjoyment of our21

home, and our property, the surrounding22
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properties, and would impose a significant1

building mass into the rear of the square,2

and in our property.3

There's nothing else like this on4

our square, the unusual openness, and linked5

to our entire block, to the parks on either6

side, not just Garfield Park, but on the7

other side, Providence Park, or as we call8

it, X Park would be lost.  9

Third, the proposed addition10

would reduce the value of neighboring11

properties.  Certainly, we would be unable12

to sell our home for its full market value13

during the construction and the resulting14

structure would eliminate some of the unique15

and valuable features of our property, in16

what would be an exchange for the potential17

improved value of the school property,18

either as a school, or in the event that19

they were to sell it for something else.20

The new addition would21

significantly change the residential22
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character of our neighborhood.  The proposed1

structure is ill-suited to a residential2

district, which has been proposed, and3

imposes this institutional structure on to a4

residential row.5

Parking.  And if I may, I'd like6

to flip over to one of the pictures up7

there.  Can I do that?   8

CHAIRPERSON GRIFFIS:  Why don't9

you take the mike.10

MR. PINE:  Okay.11

So we can start first, with this12

one, which is the existing parking13

situation, rear yard.  Twenty spots.  You14

can see them outlined here, extending nearly15

to the rear wall, three buses.  Today, for16

example, there were 17 cars parked there,17

and extending this far back, right through18

the opening that they have for going out19

into the alley.  There is, as you recall, a20

fence along the back, along with a light21

here, that lights the alley for security and22
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safety in the evenings.  1

The reconfiguration requires a2

removal of some 12 to 15 percent of the3

parking space but to have the same number of4

cars.  Now I know the Applicant said they5

went out there and looked at it, but it's6

really hard to imagine that all these cars7

could make it in here like this.8

This space, number 12, unless it9

was dropped in by a helicopter, I don't know10

how a car could get in there and fit with11

this done like this.  In addition, the12

Office of Planning recommendation is that13

cars back in, significantly changing the14

sort of, you know, pull in the alley, pull15

into your spot deal, but, rather, making16

people make three point turns here, and to17

the point where my neighbors on 2nd Street,18

one could easily imagine one or two cars19

coming off 2nd Street, needing to make that20

backing in maneuver and backing up cars21

further in front of their homes in the22
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morning, evening, or just with general1

morning traffic problems.2

For those of us who look out the3

window at this every day, it's hard to4

imagine that this number of cars could fit5

in this spot.  6

Additionally, the removal of both7

the street lamp and the fence in the back8

seems to be in opposition to their notion of9

increasing security and safety of the school10

as they're removing these barriers that now11

provide some of that security and safety,12

and were put up in cooperation between the13

school and the community when there were14

issues with that area, long before we lived15

there.16

In their application of November17

14th, again, the school describes a series18

of points which they say describes the19

uniqueness of the existing Dent building as20

well as the practical difficulties they face21

in the operation of their programs.22
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The rationale for their variances1

is found in those descriptions.  I'll go2

through them quickly, to illustrate what3

seem to be the inadequacies of their4

description, and show clearly, that they do5

not meet this standard of unnecessarily6

burdensome.7

First, that the stairways in the8

building do not reach all the floors.  As we9

saw before, two stairways connect to the10

main three floors of the building, another11

stairway connects the basement.  It seems12

like a quite standard approach and one could13

make the case of having the early child14

program in the basement slightly separated15

from the rest of the program, could be16

advantageous.  I know that at our school,17

they do that with the younger kids, to18

separate them for safety and so they can19

have a good environment.20

In any case, it certainly doesn't21

meet the standard of unnecessarily22
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burdensome.  There's plenty of access to all1

of the areas within the building. 2

Control point.  Makes a lot of3

sense, having a point, when people enter the4

building, where you can know that they're5

coming in, or know that they've leaving, and6

provide some safety and security.7

When entering the Dent building,8

the existing Dent building, you walk in,9

there's a large double set of stairs that10

goes up to what anyone else might call a11

foyer or entry area.  It's on their chart,12

11 by 8.  One might easily place a desk with13

a person there, as is done in all of the14

schools that our children attend, to monitor15

that, and a reconfigured entryway, or even a16

thoughtful addition that extends the current17

entry in some ways on the front--I'm sure18

we'd have to talk to our friends at HPRB--19

but could achieve the same positive results20

and would be far less intrusive, far less21

expensive, and far more acceptable to the22
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neighbors.1

A review of other schools in the2

area shows that many of the schools have3

similar, if not exactly the same sort of4

entry issues as the school.  Not a unique5

circumstance at all; not unique to the6

building; not unique to schools.7

Multiuse space.  While we8

understand--they're saying they do not have9

adequate multiuse space and that's unique to10

this building, we understand the desire for11

a new space, on site, where the whole12

student body can meet, this is not a unique13

limitation of this building or this school.14

We've always said, Cathy and I,15

and many of the neighbors, that we think16

there is a way for them to develop some17

approval of the use space, even the full18

room, if the construction were just to be19

smaller and less intrusive.20

Inadequate office space.  It's21

hard to know what that exactly means.  We22
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live on Capitol Hill, where highly1

experienced, highly paid office staff sit2

desk to desk in teeny little offices all3

over the Capitol.  Principals, assistant4

principals and administrators at area public5

schools share offices, and while there's6

certainly a case to be made that the head7

mistress's office is small, it's actually8

quite clever, an interesting design, and I9

don't think poses a unique problem in any10

way.11

And again, they've operated in12

this facility, in this way, for many, many13

years, successfully.14

Circulation between floors is15

extremely inefficient.  There are two16

stairways connecting the main floors.  We've17

said that.  I'm sure there are times when18

the traffic on those stairways is crowded19

but how is that unique to a school or to20

this building, in particular?21

It is hard to imagine students22
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moving up and down stairways and in between1

rooms isn't sometimes encumbered by space2

and volume of students, and the Office of3

Planning knows that in addition to the4

accreditation issues, the school has not5

provided documentation to justify this6

issue, space flow, as unnecessarily7

burdensome.8

A high percentage of core space. 9

According to their own application, the Dent10

school building was constructed, quote, at a11

large size scale and shape suited for12

institutional, i.e., educational use.  This13

building was constructed as a school, so one14

would expect the core space to be compatible15

with its use as a school.16

The issue I think is that the day17

school has pre K through 8 in a building18

that wasn't designed for that in the first19

place, and that has been the case since they20

moved in there 20 years ago.  No elevator. 21

Certainly not unique to this structure, this22
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school, and if they need an elevator, it1

seems like a reasonable thing to try to get2

in there.  I don't believe it takes 13,0003

square feet of new building to get that.4

And lastly, their notion that5

there is unusable volume, this notion that6

you have high ceilings and there's nothing7

to do with that area up there.  I'm not sure8

that that's germane in any way.  That9

doesn't change FAR, doesn't change the lot10

occupancy, and they're not in a position to11

treat those floors and put another floor on. 12

One could make the case that the extra light13

and air, and could actually be beneficial,14

but certainly, in no way does it cause an15

unnecessary burden for the school.16

The case law says that, quote,17

the extraordinary, or exceptional conditions18

must affect the single property, for it to19

be unique.  That's what the Gilmartin case20

said.  None of the issues described by the21

day school are extraordinary or exceptional,22
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either to the Dent building or to schools,1

in general.2

Practical difficulties.  As you3

know, the test for practical difficulties,4

when requesting an area variance is, again,5

this notion of unnecessarily burdensome and6

that these things should be taken on a case7

by case basis.  Their five practical8

difficulties were: accessibility for9

handicapped persons.  10

While their issue with this would11

certainly not meet the standard for12

practical difficulty, we agree with the13

school and support this concern, and there14

are many options for making the building and15

the school handicap accessible.  But they16

don't need nearly 13,000 square feet to17

accommodate the handicapped persons that18

currently do not attend the school.19

Secondly, inadequate control of20

building access for security.  We've talked21

about that.  There are many, many options22
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there and it seems like these could be1

solved, again, by design of that front2

entrance, a guard, as happens at many3

schools, and without this massive new4

structure.5

Accreditation deficiencies.  i6

think it's been made clear, in the testimony7

the last time we were together, and in the8

response that the school made today, that9

there is no risk to their accreditation,10

that there are no accreditation issues that11

are forcing them to do this.  No accrediting12

body is asking them to add on this space in13

order to meet the accreditation standards.14

That is simply not a practical15

difficulty.  I would say it's not an16

accurate representation of the situation in17

which they're working.18

No shelter in emergency, no way19

to move students between buildings.  We20

would certainly support anything that would21

help with the safety of the students there. 22
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We live right next door. I n the1

case of a serious emergency, I would guess2

that the Dent building would be a first3

choice for most people in the case of a4

serious, you know, terrorist type emergency5

or something like that, because of its6

structure, you know, and thickness, and7

other things like that.8

Finally, antiquated facilities,9

especially computers in science.  We would10

welcome and we would fully support upgrades11

to the school's computer and electronic12

infrastructure.  Nevertheless, not having13

up-to-date computers does not meet the14

standard of unnecessarily burdensome and15

does not make it a practical difficulty for16

the school, that would justify a variance,17

and it does not require 13,000 square feet18

of new space.19

And of course the school focuses20

heavily on experiential learning and out-of-21

the-classroom off-site learning, so that may22
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mitigate some of their space needs, because1

it would be out of the classroom.2

But certainly something that we3

would agree, Cathy and I, and others, that4

it is important to keep up to date.  The5

school has not shown that any of these6

issues are burdensome and certainly have not7

made the case, if these issues do offer some8

small burden, that it is unnecessary, in9

quotes, in the context of a smaller new10

school in a historic building.11

And when measured against the12

adverse impacts of their plan, especially13

loss of property value and use and enjoyment14

that would result for nearby neighbors,15

their concerns are truly unsupported.16

Let me see if I can skip ahead. 17

In our earliest meetings, the school18

outlined for us some very specific elements19

they felt they strongly needed to add to20

improve the building and its functioning for21

the students and staff.  We talked about22
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those--ADA compliance, multipurpose room and1

improved entry.2

The community that I have spoken3

to--and by that I mean neighbors and people4

in the area--would seriously consider5

working to try and meet these wishes, and6

have spent almost two years now, 20 months,7

in meetings, discussions, correspondence,8

trying to meet those things.9

But this application represents10

massive overreaching on the part of the11

school in a structure that is massively out12

of compliance with zoning codes.  Even the13

Office of Planning said the addition, as14

proposed, is too intense for the current15

site, given its relative size and proximity16

to the surrounding rowhouses, and would17

therefore impair the purpose and intent of18

the Capitol Overlay.19

Most of my comments to this point20

have been directly related to the addition21

of 210 and the existing Dent building.  I22
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want to make a few comments about 214 South1

Carolina and its continued use by the2

school.3

As part of the school's4

application, this was 15386, in 1990, to use5

214 as part of their school, the Office of6

Planning said the following, quote: To allow7

the townhouse, that is, 214, to be used as8

proposed, would eliminate the distinct9

separation of the school and residential10

properties.  Such an encroachment into the11

residential portion of the block is12

undesirable.13

Now the board, at the time, said14

they would, despite that, approve the15

application, with this rationale.  They16

were, quote, of the opinion that because the17

proposed use of 214 is only temporary and18

the property would be returned to19

residential use, granting the application20

would not lead to an erosion of residential21

properties in the District.  22
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Today, 17 years after that1

opinion, 214 South Carolina is still being2

used as part of the school and the school is3

applying for variances that would allow4

construction of an addition which would, in5

fact, permanently--to echo one of my6

neighbors, quote--eliminate the distinct7

separation of the school and residential8

properties.  Permanently.9

We're talking about hooking the10

school to the row of homes, and encroach in11

away that the Office of Planning and the12

board described as undesirable in that13

opinion.14

Moreover, it's clear that the15

school does not plan to return 214 to16

residential use, even though that likely17

return to residential use at the end of some18

temporary period was the rationale for19

granting the variance to use 214 as part of20

the private school.  Stick with me on this. 21

I'm not asking, and Cathy and I are not22
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asking for 214 to go back to residential1

use.  We have not had problems that are next2

to this building, we have not had problems3

wit the kids being there, and there are4

elements within the current, or the now5

expired use agreement for that building that6

protect our upstairs and things like that,7

and I think we can work something out.8

I'm making this point to remind9

us all of the unintended consequence of10

granting one variance after another over a11

multiyear period for a single Applicant.12

In that same 1990 order, the13

board limited the number of students allowed14

in 214 at any time to thirty.  The15

unintended consequence of that, in later16

orders, was for the school to add those 3017

students that were allowed to use 214 to18

their overall enrollment cap.  Removing,19

leaving of the cap--removing the cap that20

was specified, I'm sorry, in order 14730 of21

225 to 255, without getting approval to have22
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that 255.1

Follow that argument of intended2

consequences a little farther.  What is the3

school is unable, for financial reasons, to4

complete the project, at all?  What if they5

are unable, for financial reasons, or other6

reasons, to complete the project as7

proposed?8

What if the building is completed9

but does not end up meeting the needs of the10

school and they decide to move in three,11

five, or ten years?  Then the neighborhood12

is left with either an unfinished13

construction mess, or perhaps more14

reasonably, a "white elephant" of a15

structure that is noncompliant with zoning16

codes and was given a variance based on17

sympathy for the wishes of the school which18

we share.19

The notion that the 214 would be20

temporary but the building would survive in21

a completely different use, and we neighbors22
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on the block and in the area would be stuck1

with it.2

As you know, section 101.2 of the3

zoning codes discusses a rationale for4

zoning codes as, quote, encouraging the5

stability of districts, and these unintended6

consequences are destabilizing. Building a7

structure of this size, in this space,8

significantly upsets the stability of this9

block, and this area.10

Cathy and I are not alone in11

these concerns.  I'm sure you've had a12

chance to review the petition that was13

submitted, signed by over a 100 neighbors14

who oppose this application, along with us.15

And again, the main caveat in the16

first paragraph of that is support for the17

school, opposition to this expansion. 18

Approximately some sixty of them, one of19

other neighbors will talk about this later,20

live within a one block radius of the21

school, and of course as we discussed, the22
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Office of Planning has said that based on1

FAR issues, they do not support the project2

as proposed.3

So I'm sure I'm preaching to the4

choir when I say the zoning codes are not5

some sort of abstract barrier, that each6

property owner can manipulate to meet their7

individual desires, or bend to maximize8

benefit for one property at the expense of9

others.  They are agreements, agreements10

that govern the way we together use the11

limited space that we have in our very12

special community in our one-of-a-kind city.13

The codes are clear in their14

treatment of different types of property and15

different uses.  In this case, for example,16

a public school and private school are not17

the same thing as the school has erroneous18

posited in their application.19

The essence of these zoning20

agreements, that we must work together to21

find options for development in our22
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neighborhoods that are mutually acceptable,1

and that balanced impact and benefit across2

lot lines.  The variances requested by the3

school are extreme, massive, out of4

compliance, and opposed by almost all the5

surrounding property owners.6

You may have received a letter,7

just today, from the property that is8

immediately across the alley, their closest9

neighbor to the north, with his questions10

and concerns about this.11

The school has been successful at12

this size, with this enrollment, on these13

lots, in these buildings for nearly 2014

years.  There's every reason to believe that15

can continue with a much less intrusive,16

much less massive, much more zoning code17

compliant renovation to their facility.18

We urge you to vote against this19

application so that we can return to our20

neighborhood and work together with our21

neighbors to develop an acceptable and22
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mutually agreeable plan.  Thanks.1

CHAIRPERSON GRIFFIS:  Thank you2

very much.  Do you know what the name is on3

that letter that would have come in?4

MR. PINE:  DeShayne5

CHAIRPERSON GRIFFIS:  Okay.6

MR. PINE:  If it hasn't come,7

I'll retract that.  But he said he was8

sending it.9

CHAIRPERSON GRIFFIS:  No; no.  I10

just want to make sure, or at least we11

anticipate that it's coming.  I was handed12

several, so I wanted to see if I had it in13

hand.  I don't see that, right off. 14

Excellent.  Thank you very much.  Excellent15

case presentation.  Let me take any board16

questions that they have regarding that.17

Mrs. Miller.18

VICE-CHAIRPERSON MILLER:  You19

testified that you've lived next door to 21420

and haven't experienced any adverse impact,21

and I'm wondering, or I didn't hear what22
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adverse impact specifically do you expect1

because of the expansion, and why?2

MR. PINE:  Oh.  I can go through3

those again.  The adverse impacts are, and4

I--5

VICE-CHAIRPERSON MILLER:  Besides6

the parking.  I did hear the parking.7

MR. PINE:  Yeah.  First, rather8

than a building that is limited to 309

students at a time during the day, being10

next to our house, we're talking about11

moving the entire structure, essentially, 4212

feet closer to our property.  That is, you13

know, when you think about filling in that14

space, between the Dent building there's a15

open space of 40 or 42 feet, that then abuts16

214.  That space which now has trees,17

playground and openness to it, wouldn't now18

have six classrooms, five offices, a19

multipurpose room, etcetera, etcetera.20

It would also build a wall as21

tall as our house, blocking our light, our22
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air, our view, imposing itself into our back1

yard.  So that's one thing.  What's that? 2

Are you clear about the space I'm3

describing?  I can show you.4

VICE-CHAIRPERSON MILLER:  So5

you're saying the new construction's going6

to block your air and light?7

MR. PINE:  So this wouldn't be8

there; right?  This 13,000 square feet9

structure with, as we said, six classrooms,10

would not be there.  That would be happening11

here.  It would not impose on our back yard. 12

It would not create this cacophony of sound13

between our two houses.  It would not look14

back on to our back property out the windows15

of the kids.  So that's one of our issues. 16

The movement of essentially the entire17

school activity, or a large part of it, up18

the block.19

Also the entry, which now is20

here, would be here, moving some of that21

traffic.  You know, in the morning, there's22
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a mildly organized activity to get cars in1

and out of here quickly, and that would now2

happen here, you know, a lot and a half away3

from our house rather than down here.  So4

that's one.5

And so the second was the light,6

air, view, and use and enjoyment of our back7

yard.  When we sit in our bedroom, upstairs,8

we look out the window, and I'll give the9

caveat--I know there that are some10

limitations to what is protected when I look11

out the window.12

But we look out the window at the13

Air Force memorial that is next to the14

Pentagon, the Washington Monument, and the15

Capitol, the top of the Capitol, only the16

very top of the dome, and Lady Freedom.17

Those would be obscured as a18

result of this, as would sunsets, light,19

wind, and other things that naturally enter20

that window now with this new building that21

is just across the lot from us.  The same22
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with our rear porch, where we would sit out1

there.  As people now exit the rear of that2

building to come to the 214 lot, and we3

would get to say hi to all those teachers4

and to our students.  I guess I'll use it5

administratively, teachers, as they move6

between those two buildings.7

Does that make sense?  So we're--8

VICE-CHAIRPERSON MILLER:  Just I9

didn't get the last thing, where you said10

somehow the teachers and students are going11

to--12

MR. PINE:  So we're sitting here. 13

This is our porch.  We're sipping daiquiris14

during the day, of course, and they're15

exiting down here and coming down this way,16

rather than coming, rather than coming in17

through the front door, or coming in--well,18

I guess they don't come in to the front door19

very often--rather than coming in through20

here, a place that's obscured from our back21

yard and our activities.22
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So it's this sort of notion of1

imposition of the entire activity, to where2

we can see it, feel it and interact with it3

in a way that we don't currently.4

CHAIRPERSON GRIFFIS:  But looking5

at that plan, just for clarify, your portion6

where you just said you were sitting,7

enjoying the afternoon breeze.8

MR. PINE:  Yes.9

CHAIRPERSON GRIFFIS:  On the10

portion that's proposed for the addition,11

there's a lower portion that extends further12

out.13

MR. PINE:  Yes.14

CHAIRPERSON GRIFFIS:  Is that, in15

any way, blocking your view, air, light?16

MR. PINE:  The first level comes17

up to the ground level of our yard, and also18

the yard at 214.19

CHAIRPERSON GRIFFIS:  Okay.  So20

that's basically grade, then.  I'll take it21

as your grade--22
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MR. PINE:  That's fair; yes;1

that's fair.2

CHAIRPERSON GRIFFIS:  So then the3

second portion of which there are how many4

levels on the addition?5

MR. PINE:  Three.  Two.6

CHAIRPERSON GRIFFIS:  Two.7

MR. PINE:  Two; two.8

CHAIRPERSON GRIFFIS:  How far9

back do you understand that to be from the10

back portion of your structure?11

MR. PINE:  There's some--not12

total clarity about how far this is, but13

somewhere, five, eight feet past the rear of14

our first floor is this.  Essentially15

matching the depth of our porch.16

MS. TOWNSEND:  So where we used17

to look left, we will now look into the18

building.19

CHAIRPERSON GRIFFIS:  Show me20

where your views are impeded.21

MR. PINE:  Okay.  We have a22
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window here, here, and then from the back1

porch, and then to some extent this applies-2

-3

CHAIRPERSON GRIFFIS:  I'm just4

trying, for clarification--5

MR. PINE:  I'm sorry.6

CHAIRPERSON GRIFFIS:  So from the7

back porch you look over the Navy Memorial,8

the top of the Washington Monument, and9

something else.10

MR. PINE:  The Capitol.11

CHAIRPERSON GRIFFIS:  The12

Capitol.  Okay.  So all that--13

MR. PINE:  That would actually be14

from our bedroom windows--here.  And we can15

also see from here but--I guess we can see16

both; both from both places.17

CHAIRPERSON GRIFFIS:  Is that an18

accurate placement of the bedroom window on19

that model?20

MR. PINE:  Relatively.21

CHAIRPERSON GRIFFIS:  How high22
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off the floor is that?1

MR. PINE:  It's normal height.2

CHAIRPERSON GRIFFIS:  It is?  So3

that's probably not accurate on the model.4

MR. PINE:  Maybe not.  I'm sorry.5

CHAIRPERSON GRIFFIS:  Okay. 6

MR. PINE:  I mean, within the7

confines of this sort of model, I think it's8

pretty good.9

CHAIRPERSON GRIFFIS:  Absolutely;10

okay.  And then the sunset.11

MR. PINE:  That's west.12

CHAIRPERSON GRIFFIS:  But in13

which direction does the sun set for this14

model?15

MR. PINE:  That's the west.16

CHAIRPERSON GRIFFIS:  Okay.  And17

so the Dent school doesn't block that but18

the addition does?19

MR. PINE:  Correct; correct.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. PINE:  And neither does 21422
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block that.1

CHAIRPERSON GRIFFIS: 2

Interesting.  All right.  Any other3

questions?4

VICE-CHAIRPERSON MILLER:  Why5

don't you just show me on the model, just to6

tie this up, and the rest of the board, but7

primarily me, I guess, where the children8

are going to be coming out, that's going to9

somehow infringe on your privacy in the10

back.11

MR. PINE:  Okay.  I believe, and12

I'm willing to be corrected, but the current13

plan is that there will be a door in the14

back that will allow staff to come out the15

back door and enter the facility here.  So16

they'll be walking through the back yard17

here where there currently is no activity or18

very limited activity.  You know, if we are19

in our back yard or on our porch.20

VICE-CHAIRPERSON MILLER:  I have21

one more question.  I think this happens to22
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me, sometimes, when there's been a big gap1

between the previous hearing.  But I thought2

that the building, and the Office of3

Planning said it was just going to be used4

for administrative purposes, the one that's5

next door to you.6

Isn't that correct?  Or not?7

MR. PINE:  I guess that is what8

the expressed intention, if that were to be,9

to go forward with the other building; yeah.10

VICE-CHAIRPERSON MILLER:  Okay. 11

And if that were the case, then that issue12

wouldn't exist for you; is that correct? 13

MR. PINE:  Well, it would also14

depend on what the use agreement for 214 is,15

which now limits the use of the front door.16

VICE-CHAIRPERSON MILLER:  Okay.17

MR. PINE:  For 214.  Not for our18

house.  And the potential to use what is19

potentially a back porch off the addition as20

a place to "hang," mingle, smoke, interact,21

whatever.22
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CHAIRPERSON GRIFFIS:  Have you1

seen the vicinity plan that the Applicant2

submitted?  Page one?3

MR. PINE:  I'm sorry.  The what4

plan?5

CHAIRPERSON GRIFFIS:  It's this6

map.  Have you seen that?7

MR. PINE:  I may--I think I did. 8

Maybe I can answer if you tell me what your9

question is.  So what's your--that sort of10

Google Earth map thing?11

CHAIRPERSON GRIFFIS:  Is it an12

accurate description, or illustration of the13

directions, as in north, south, east, west,14

and the adjacency of the Capitol?15

MR. PINE:  May I just look at16

what you're--pretty much.17

CHAIRPERSON GRIFFIS:  Okay.18

MR. PINE:  Yeah.19

CHAIRPERSON GRIFFIS:  Any other20

questions from the board?21

[No response]22
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MR. PINE:  Okay.  Quickly, if I1

may finish you question, Mrs. Miller--or2

maybe you're done.  You had asked about what3

the adverse impacts we thought were.  So we4

had this movement closer to us, light, air,5

view, the use and enjoyment.  We also made6

the point, although I certainly don't have7

any realtor documentation that this would8

likely reduce the value of our property,9

certainly in the short term, or we would say10

in the long term.11

And then our other two questions12

had to do with the change in the residential13

character of our neighborhood and the14

parking issue, which you said you15

understood.16

VICE-CHAIRPERSON MILLER:  But17

change the residential character or your18

neighborhood, does that affect you directly,19

or is that just in general, the community?20

MR. PINE:  Well, as part of the21

community, it affects us directly.  But,22
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yes, we see that as, again, a change to what1

we bought into when we moved into the area,2

next door to the school.  And to be clear,3

we were aware that we were moving next to a4

private school that used, you know,5

activities near our house, and so it's not,6

we're not arguing that we're surprised by7

this.  What we were surprised by was this8

addition and its massiveness, and what we9

see as its imposition to our area and as10

well into the square and lot, in general.11

CHAIRPERSON GRIFFIS:  Excellent. 12

Any other questions?13

[No response]14

CHAIRPERSON GRIFFIS:  Cross?15

MR. DePUY:  No cross.16

MR. MICHAL:  Mr. Chairman--17

CHAIRPERSON GRIFFIS:  Do you have18

a mike?19

MR. MICHAL:  I'm sorry.  I do not20

golf, so I don't add to his putting21

expertise.22
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In summary, I've got a few1

comments, arguments, cases to cite to the2

board.  I don't know whether it'd be the3

appropriate time, whether it's now, later--4

CHAIRPERSON GRIFFIS:  Right now.5

MR. MICHAL:  All right.  Indulge6

the notes.7

CHAIRPERSON GRIFFIS:  Sure.8

Mr. Pine, did you have any recent9

submissions for your case presentation or10

any sort of written documents?11

MR. PINE:  The only thing that12

was not submitted before the previous13

hearing was a copy of a letter to the board14

of the school.15

CHAIRPERSON GRIFFIS:  Okay.  So16

you don't have anything else in the record,17

then.18

MR. PINE:  We have lots of things19

in the original record.20

CHAIRPERSON GRIFFIS:  Right.  But21

not since then.22
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MR. PINE:  We haven't added1

anything since the--2

CHAIRPERSON GRIFFIS:  Okay.3

Why don't we--while you get4

organized, we're just going to stretch our5

legs for five minutes and then we'll resume.6

MR. PINE:  A quick question.7

CHAIRPERSON GRIFFIS:  Yes?8

MR. PINE:  Is there any point in-9

-this is part of the record already, then,10

what I've said, right?  So I don't need to11

put that in.  Okay; thank you.12

CHAIRPERSON GRIFFIS:  What you13

said today?14

MR. PINE:  Yes.15

CHAIRPERSON GRIFFIS:  Right.  But16

is that what you read off of in the record?17

MR. PINE:  Yes.18

CHAIRPERSON GRIFFIS:  As part of19

the original submission?20

MR. PINE:  I'm confused about21

what you're asking.  I'm sorry.22
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CHAIRPERSON GRIFFIS:  Is your1

written testimony in the record?2

MR. PINE:  No.3

CHAIRPERSON GRIFFIS:  Okay.  So4

you'll put that in.5

MR. PINE:  We'll put that in. 6

Sorry; thank you.7

[A recess was taken from 5:198

p.m. to 5:35 p.m.]9

CHAIRPERSON GRIFFIS:  Very well. 10

Let's resume.  We're going to11

have conclusions, and then conclusions, and12

possibly testimony in between.13

MR. MICHAL:  Thank you, Mr.14

Chairman.  I think there are a few folks who15

have been willing to stay around, who share16

the same view as Mr. Pine.  I'll just try to17

be brief and try to confine--18

CHAIRPERSON GRIFFIS:  I'm going19

to have you pull your microphone closer to20

you, so people in the back can hear you. 21

MR. MICHAL:  Yes.22
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CHAIRPERSON GRIFFIS:  I think the1

table's good, but you just pull it up a2

little bit.  I'm getting all sorts of hands3

to the ears behind you, so--4

MR. MICHAL:  Thank you, Mr.5

Chairman.  Again for the record, Jim Michal,6

counsel for Mr. Pine and Cathy.7

Variance cases are always8

difficult.  I know from experience they are. 9

They're more difficult than special10

exceptions.  And the reason for that is the11

standards are much tougher for a variance12

and that's important, because in special13

exceptions, they tell you, well, permitted14

uses are the following, and then allowable15

uses by special exception permit the16

following, based on certain criteria.17

But for variances, they're very18

rigid and they define what the standards are19

for obtaining one.  Now we have this issue20

about uniqueness.  The board, back in 1990,21

found that the property was unique.22
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But what is interesting is that1

uniqueness component, if that is still the2

law of the case, so to speak, or that3

finding, is it hasn't changed, fast-forward4

to 2007.  So now what we have to look at is5

really--and this goes to the issue of what6

new practical difficulties would result, and7

is sort of tied to the finding that was8

made.  In other words, the status quo in9

2000, 1990, as far as the uniqueness of the10

Dent building and what it is today, it's the11

same, and I would submit to you that the12

practical difficulties are the same.13

Therefore, you've got to, I think14

in this particular case, interpret the15

ordinance in such a manner, that denying the16

variance would result in, if you will,17

exacerbated difficulties or new18

difficulties.19

Now if you look at the ordinance,20

what I would ask that the board do, in its21

deliberations, is to--obviously, the key22
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language of the board--and it's not only1

what would result but two adjectives are2

very important.  It just doesn't say3

practical difficulties.  It says "peculiar"4

and "exceptional."  Not just ordinary. 5

Exceptional, to me, means something more6

than inconvenience.  It means something7

draconian, if you want to to put it that8

way, something just not everyday passing9

difficulties that we all experience, maybe10

getting up in the morning and the like.11

The language of the ordinance,12

peculiar and exceptional.  I submit to the13

board we've heard nothing in the testimony,14

in the case in chief of the Applicant15

concerning peculiar or exceptional practical16

difficulties.17

If you listen--and let me just18

say this.  I'm a graduate of a private19

school, I've heard a lot of great things20

about the day school, and we want them to21

thrive.  You heard Mr. Pine say that.  So22
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we're not against the day school.1

We're only asking the board to2

allow the day school to do what the zoning3

ordinance allows it to do, and4

unfortunately, sometimes, zoning ordinances5

ties the hands of good institutions, and6

that's probably, and I would submit to you7

is the case here.8

The restrictive, very restrictive9

requirements for obtaining a variance are10

tying the hands of the day school to get11

what they want.12

So what is the summary of the13

testimony?  Ms. Peterson, head mistress,14

very candidly talked about the accessibility15

being a problem.  There were two points she16

made in her remarks.  Accessibility and17

safety.  I heard nothing of an exceptional18

or peculiar nature about accessibility,19

other than the fact that the kids have to20

walk up five stairs to get to the first21

level, on to a further landing of sidewalk22
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to the next four steps to get into the main1

building.2

I don't know about how you folks3

grew up but I took that same number of steps4

myself, growing up, and walked far larger5

distances.6

So in terms of access, getting7

into the building, I heard nothing of a8

peculiar and extraordinary nature of getting9

into the Dent building.  It doesn't change.10

They're still going to walk up11

the front door.  And sort of a corollary to12

that is what Mr. Pine talked about, is that13

the intensity of use, which is now focused14

on the central component of the Dent15

building, is now going to be shifted some 4016

to 70 feet toward his property, where the17

kids will now be dropped off and entering18

the building closer to his and his wife's19

home.  So I don't see one of the practical20

difficulties that Ms. Peterson talked about,21

I don't see it as being peculiar and22
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extraordinary.  That was accessibility.1

Safety.  Safety of the kids.2

I'm all for safety of the kids. 3

I've got two kids.  They're adults now.  And4

I would daresay that parents consider5

children their most dearing component of6

their lives.  I fully endorse that and no7

one wants to see the kids--but what the8

board's got to base its decision on is what9

the facts are as presented in the record.10

And Ms. Peterson candidly, in her11

testimony, talked about--again, this sort of12

relates to the accessibility issue--no13

injuries to students climbing those four to14

nine stairs, or injuries into the building. 15

So there's no evidence of injuries to16

students, so accessibility doesn't seem to17

be an extraordinary issue.18

We don't see any evidence of, on19

the security issue, of break-ins to the20

school, of teachers being assaulted, of21

children being assaulted or abducted. 22
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Again, no evidence of peculiar or1

extraordinary conditions.2

Even if there was some evidence3

of a strong vandalism problem, attack4

problem, and the like, there are other ways5

other than the massive measure of adding6

this large structure, where security could7

be addressed.  Exterior cameras.  As Brad8

pointed out, also, you could put a staffing9

person inside the front door to make sure10

that the right people are getting into the11

school building.12

So there are measures, if you13

will, less massive than what is being asked14

for by the school here.15

And associated with that, Mr.16

Chairman, is what I think is pretty standard17

law with respect to variances, and that is,18

variances should only be granted for the19

minimal necessary to remove the practical20

difficulties from being realized.21

Now there is a case on that, and22
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it's actually a District of Columbia case,1

where they sort of talk about a variance2

having been denied in 1976 because other3

reasonable alternatives were not addressed4

by the Applicant.5

And that is the case of Edward L.6

and Jean R. Barbour v. the District of7

Columbia Board of Zoning Adjustment, 3588

Atlanta 2nd, 326.9

And in that particular case there10

was a request to expand a kitchen area and11

the like--12

CHAIRPERSON GRIFFIS:  B-a-r-b-o-13

u-r?14

MR. MICHAL:  B-a-r-b-o-u-r. 15

That's correct.  Correct.  And in that case,16

the board denied the variance that was being17

requested, and in their decision, the court18

said increase is one factor that could be19

considered, along with possible20

inconvenience to petitioners.  But it says21

notwithstanding these factors, the very fact22
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that petitioner have at least two1

alternative ways of enlarging their kitchen,2

neither of which would have required the3

variances, distinguishes the case from4

another case where the board granted a5

variance.6

So because variances are highly7

limited in their issuance, boards across the8

country, and most of the statutes say before9

we grant a variance, we want to make sure10

that the Applicant has not looked at every11

reasonable alternative to address what they12

would say are the exceptional practical13

difficulties that would result if the14

variances were not granted.15

We do not believe that the16

Applicant here has exhausted its due17

diligence in looking at all possible18

alternatives.19

One point that I sort of brought20

up before was this issue of the multipurpose21

room, which is not subject to these variance22
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criteria, which, according to the1

multipurpose rooms that I'm aware of, during2

the course of the day it's really not being3

used and it's there, as Mrs. Peterson points4

out, for gatherings, assemblies and the5

like.6

So you've got this largest7

component of the addition, other than the8

two story, being underutilized during the9

course of the day.10

Now I believe--and my colleague,11

Robert Cooper is here, he's a little bit12

more familiar with that--but in District of13

Columbia schools, many of the auditoriums,14

or community rooms, if you will, are used15

for classroom teaching.16

It seems to me that there is--17

there's no explanation as to why the school18

could not utilize the multipurpose room,19

besides just these incidental or infrequent20

gatherings and assemblies.  That's basically21

going to be sitting empty, 8:00 o'clock in22
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the morning, more than likely, to 12:001

o'clock, and like maybe an odd assembly2

during the course of the day, but probably3

not, based on the testimony of Mrs.4

Peterson.5

And this gets away from the6

massiveness issue.  Is there a less drastic7

way to address what the school says are8

practical difficulties?  I still dispute9

whether they're extraordinary.  But there is10

a way.11

That is, make more utilization,12

more complete utilization of the13

multipurpose room.  And I guess that's why14

it's got the name, multipurpose, and no15

explanation has been given as to why that16

couldn't be done.  Maybe there may be a17

little inconvenience of moving students18

around; but inconvenience is not a basis for19

granting a variance.  The basis is peculiar20

and extraordinary practical difficulties,21

not the inconvenience to the Applicant.22
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In that Barbour case, they also1

cited what I think is one of the other cases2

in the District of Columbia, which is the3

Palmer case.  Gardner Palmer v. BZA, which4

is 287 Atlantic 2nd, 535.5

And what's interesting in that6

case--there was a denial of variance there7

because they wanted a variance from where8

they could park their cars, a tenant, from9

use they were making of some property.10

But, interestingly, in the11

decision, the BZA made the following12

comment, which I think is germane.13

It says: The nature and extent of14

the burden, which will warrant an area15

variance, is best left to the facts and16

circumstances of each particular case.17

I think we can all agree on that.18

But it is certain that a variance19

cannot be granted where property conforming20

to the regulations will produce a reasonable21

income--I would substitute the word income22
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for alternative--but put to another use will1

yield a greater return--2

CHAIRPERSON GRIFFIS:  Palmer's3

arguing a use variance.  We're not in a use4

variance here.5

MR. MICHAL:  Well, it also talks6

about area.7

CHAIRPERSON GRIFFIS:  Then I8

would ague that Palmer actually sets up the9

fact that the practical difficulty is not10

unnecessarily burdensome, is the threshold.11

MR. MICHAL:  Well, you have to12

read the whole case along with Barbour,13

which followed Palmer.  Barbour followed14

Palmer.  And what those cases combined say15

is that the Applicant must make every16

reasonable--every effort to look at a17

reasonable alternative before--and convince18

the board that it can, before it should19

grant a variance.  Now what's interesting is20

when you asked, I think it was Mr.21

Sealander, and I think Ms. Peterson, the22



443

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

question of whether it has been, quote, "cut1

to the bone," they said that it had, but yet2

no demonstration or explanation of these3

other alternatives that we're suggesting to4

the board, i.e., an underutilized5

multipurpose room which would obviate the6

need for a massive two story structure,7

which eliminates the buffer from the8

institutional use to the now residential9

character of the neighborhood.10

The other factor which also goes11

to the variance, I don't, frankly, Mr.12

Chairman, understand--the Applicant is13

asking for a ten foot rear yard variance,14

which would be the first floor on the back15

of the two story addition, butting out ten16

feet.  They're asking for that ten foot17

variance, which eliminates some of the18

maneuvering area, if you will, for the19

parking area.  I don't think there's been20

evidence shown why that ten foot extension,21

if the board were inclined to grant the22
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massive addition of the two stories, which I1

submit the record does not support, the2

Applicant has not given an explanation as to3

why this ten foot rear bump-out, if you4

will, is needed.5

If anything, architecturally, it6

would probably look better if the backside7

of the property remained uniform, ground8

level to top, thereby eliminating the need9

for the ten foot rear yard setback.10

Now I still, as I've submitted to11

you, do not believe they've carried their12

burden for the variances.  But, clearly,13

there is no justification for this ten foot14

bump-out requiring another rear yard15

variance.  In looking at the drawings, I16

think there are two classrooms that go down17

there, which are fairly large in size, but18

as I think Ms. Mitten asked for and pointed19

out, there are no standards under the20

Maryland Accreditation Institute for21

classroom size.22
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And so it would seem to me that1

cutting off this back ten feet would have a2

beneficial result, in that a rear yard3

variance would not be required, and at the4

same time, allowing for more maneuverability5

of vehicles to the rear of the property.6

The other component that is of7

concern is the fact that there appears to be8

an area there where gatherings could occur,9

as though it were like a terrace area, which10

is now open.  I don't know, exactly, what11

the plans of the school are for that.  There12

does not appear to be an exit door on the13

rear, but I thought in Mrs. Peterson's14

testimony, there was some reference to15

possible activities going on to that terrace16

area to the rear, which would clearly impact17

Mr. and Mrs. Pine.18

Again, no justification in the19

record, why that bump-out in the classroom20

space on the lower floor is necessary to21

overcome peculiar and extraordinary22
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practical difficulties.1

Mr. Chairman, the other2

component, which is sort of interesting, as3

Brad pointed out in his testimony, that when4

the board granted the special exception for5

the use of 214 for classroom space in 1990,6

notwithstanding staff's opposition, as he7

pointed out, the basis for that decision was8

because the use of 214 was to be of a9

temporary nature.10

Well, here we are with the first11

five year term, a one ten year extension,12

and now the school asking for another ten13

years.14

I don't know what the board15

thinks when a use becomes temporary as16

opposed to indefinite, which I think is 17

significant legal differences, but clearly,18

with this addition, proposed addition of the19

massiveness, which butts up against 214, you20

are, in effect, I believe, gutting the basis21

of the board's decision in 1990, which is22
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ultimately to return 214 to its residential1

use, because now it is blended in, if you2

will, with the institutional use of the Dent3

building with the extension.4

And if you look at the staff's5

opinion in 1990, what I find interesting was6

that the use of 214 as an existing stand-7

alone townhouse, at that time staff found8

that its use was out of character or9

contrary to the residential character or10

usage of the neighborhood.11

Fast-forward 17 years to 2007. 12

We're not talking about using an existing13

building there, that in 1990, the staff14

found the existing 214 out of character.  15

They're asking now for a massive16

three-story addition, if you will, to be17

allowed, which sort of tells me that the18

staff's view of what's out of character19

today differs from what staff thought in20

1990, and I think it's important for the21

board to look at those decisions, and to ask22
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the question, What has changed?  I don't1

think, if you look at this addition, looking2

at the front of it, I think the only3

reasonable conclusion that can be reached is4

that by allowing this condition, you are5

changing the residential character of South6

Carolina Avenue.7

It is now becoming an8

institutional use, which is, I think, one,9

or to a large extent, a quasi combined10

institutional/residential use, and as one of11

the speakers pointed out earlier, I don't12

want people thinking that we're a row of13

doctors offices, and offices and the like.14

When they see all these things15

connected, I think in people's minds,16

they're saying, you know, this is not what I17

want in the way of a residential area, and,18

again, in 1990, staff thought the use of 21419

for school purposes was out of character but20

the board found differently and said because21

it was temporary.22
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The other thing that I find1

interesting, and I ask the board, and Mr.2

Chairman, you said you're sort of a historic3

person of interest.  If you stand out--4

CHAIRPERSON GRIFFIS:  I never5

said that.6

MR. MICHAL:  I thought you did. 7

But you are.  Can I ask the board whether8

the board has driven by the Dent building9

and seen it?  Does the board--10

CHAIRPERSON GRIFFIS:  Not in the11

capacity of reviewing this--12

MR. MICHAL:  That's interesting13

because in other zoning bodies, that is14

encouraged, to do that.15

CHAIRPERSON GRIFFIS:  We're16

working on that.  Talk to the attorneys. 17

They--18

MR. MICHAL:  I know.  Talk to the19

counsel.  I think you gotta do that.  If you20

stand out--and this hit home even harder to21

me on Friday, when I dropped off to Mr. Pine22
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the latest submission by counsel and the1

school.2

If you stand out front on South3

Carolina Avenue and look at the Dent4

building, it is one impressive building. 5

You've got a building with great6

old architecture, symmetrically divided,7

center hallway, equal additions on both8

sides, nice pitched roof, and all that's9

going to disappear with this addition.10

You add that massive addition,11

the uniqueness of that facade as a stand-12

alone institutional structure, in our view13

is destroyed.14

Again, Mr. Chairman, you know, in15

a perfect world, we would all like to do16

what we would like, but we are governed by17

what the ordinances say and what those18

criteria are.  Based on the submission made19

by the Applicant in its case in chief, we do20

not believe it has satisfied its burden of21

showing that peculiar and exceptional22
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practical difficulties will result.1

The other factor that is probably2

the most important, besides the fact when--3

talking about Ms. Peterson--accessibility4

not being demonstrated--that being an5

extraordinary difficulty.  Security for the6

kids.  No crime problem in the area.7

The other interesting factors8

that come into play here.  There's no9

evidence that the school has suffered or is10

likely to suffer, in the near future, loss11

of students applying to the school.12

In fact Ms. Peterson made the13

point of saying enrollments stayed14

relatively stable.  So we're not faced here15

with a situation where the school, my God,16

our application numbers are down, we're17

hearing from parents who don't like the18

facility and they're going to pull their19

kids out of school unless we do something20

different.  No evidence of that in the21

record.22
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So we find no difficulties on the1

part of the school terms of enrollment,2

applications for enrollment, or maintaining3

enrollment.  Instead, what we've heard, even4

from some of the proponents of the5

application, is what a terrific job the6

school has done in graduating students who7

have become leaders in various aspects of8

the community.  They've done well with the9

limited physical conditions that they're10

faced with.11

Aside from the fact that there's12

no evidence that enrollment, maintaining13

enrollment has suffered, there is no14

evidence that teachers are leaving in15

droves.  They're still there.  They don't16

seem to have a problem in staffing.17

So, again, on the aspect of18

extraordinary, peculiar, practical19

difficulties in maintaining staff, teachers,20

no evidence of that.21

And finally, with respect to the22
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accreditation issue, which I think is1

terribly important, everybody seems to2

acknowledge--and this is fact not3

contradicted even by Ms. Peterson, anyone4

else--there's no threat of decertification5

or the school losing its accreditation.6

The school will still maintain,7

and still operate based on the evidence8

that's in the record, if this variance is9

denied.10

If you look at the summaries that11

were proposed in 1992, they didn't suggest12

any massive increase in classroom size.  I13

think that was in the original--I think it14

was in the latest submission by counsel,15

about what the 2002--excuse me--1992 report16

showed, which was--17

CHAIRPERSON GRIFFIS:  We have it.18

MR. MICHAL:  You have.  All19

right.  But it says nothing about enlarging20

significantly, classroom size and the like.21

They talk about continuing to22
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explore.  What they do is encourage.  They1

don't draw a line in the sand and say if you2

don't do these things, accreditation is--3

2002, the same thing.  They do it, ask them4

to look at it, but again, no threat of5

decertification or loss of accreditation.6

So what we have is--and I'll7

close in summary here, Mr. Chairman.8

The other thing, I think some of9

this too is, if you want to call it, is10

self-imposed hardship argument, and that is11

the school moved in in 1980, I guess it was. 12

Some 17 years later, with full knowledge,13

full knowledge of these limitations, and in14

fact the accreditation bureau in 199215

encouraged them to look at purchasing the16

Dent building.  Not withstanding that, they17

went ahead and in 1990, buying this18

building, knowing what its physical19

limitations--and so therefore, they bought,20

knowing what it was, knowing what the zoning21

regulations were at the time, knowing what22
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the practical difficulties, inconveniences1

they had at the time.  Fast-forward nine2

years from the time of purchase, nothing has3

materially changed of a peculiar or4

extraordinary nature.  And I think that's5

terribly important.6

Otherwise, it's sort of a7

bootstrap argument.8

CHAIRPERSON GRIFFIS:  We've heard9

it a couple times today.  No need to10

reiterate.11

MR. MICHAL:  But I think it's a12

valid argument.  You buy a property, knowing13

limitations, what the zoning--14

CHAIRPERSON GRIFFIS:  This is15

summation, your closings.16

MR. MICHAL:  What I think, with17

all those--the lack of evidence, no security18

problem, no access problem, no loss of19

students, no loss of applications, no loss20

of teaching staff, no threat of21

decertification, loss of accreditation--my22
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final question to Ms. Peterson was one that1

I think sums it up, and that is, on page2

223, all right, to Ms. Peterson:3

Isn't it the desire to improve4

the overall quality of the environment that5

the students and faculty now face?  Clearly,6

it is.7

You know, they can be--that's8

good, that you want to improve the9

environment.  But that doesn't meet the10

test, that doesn't meet the standards for11

the granting of a variance based on peculiar12

and extraordinary practical difficulties.13

CHAIRPERSON GRIFFIS:  Excellent.14

MR. MICHAL:  I'll just quickly15

say, Mr. Chairman, I think the arguments16

about whether or not it's in harmony and17

destroys the character of the neighborhood,18

those are arguments that you can hear on19

both sides, and it's left to the board's20

discretion to make that determination in the21

end.22
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But as Mr. and Mrs. Pine said,1

look, nothing against, they've worked well2

with the school over the years, but it's3

important that the school understands that4

they've got a building that has limitations,5

the law restricted what they can do, and6

notwithstanding their desire, its desire to7

improve, improve the quality, that doesn't8

meet the test of peculiar and extraordinary9

practical difficulties which warrant the10

granting of the variance as requested.11

Thank you, Mr. Chairman.12

CHAIRPERSON GRIFFIS:  Very well. 13

Thank you very much.  We do appreciate it.14

There were others that wanted to15

give testimony; is that correct?  How many?16

Gentlemen, you're all in17

opposition?  Is that correct? 18

MR. KRUGHOFF:  Yes.19

CHAIRPERSON GRIFFIS:  Excellent.20

We'll start on my left.  Just state your21

name and address for the record.  Three22
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minutes.1

MR. KRUGHOFF:  Yes.  I'm Robert2

Krughoff.  I live at 220 South Carolina3

Avenue, S.E., which is three doors away from4

the school.  My wife and I have lived there,5

and we own that property.  We have lived6

there for 38 years, so I match Paul, I7

think, if he's still here.8

CHAIRPERSON GRIFFIS:  Excellent.9

MR. KRUGHOFF:  And we have been10

active in the neighborhood, very active in11

the maintenance of Garfield Park,12

improvement of Garfield Park, members of the13

board of the Friends of Garfield Park.  My14

wife, 30 years ago, was responsible for15

working with the city to get the tennis16

courts put into Garfield Park.  So we have a17

long-time commitment to that.18

And I guess I want to stress that19

I think the neighborhood is peculiarly20

committed to its landscape.  There are many21

people in the neighborhood who have been22
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involved in that park, trying to make that a1

beautiful place for everyone, for the near-2

in community and for a vast number of users3

beyond that.  They maintain their yards and4

do all those things.5

But with the park itself, the6

public space, Ed Peterman who spoke earlier7

spends, as far as I can tell, every weekend8

cultivating beautiful gardens in that park. 9

Other people clean up, take care of the10

park.  I was involved about four years ago,11

sort of chairing the city's renovation12

effort in the park.  All that because of a13

commitment to the landscape.14

This school is part of that15

landscape.  The open space around the school16

is part of that community landscape.  And so17

we take this very seriously.  We care about18

that landscape.19

Our children went to public20

elementary schools here in D.C. but we21

certainly very strongly, as I think most of22
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the opponents here, support the day school1

and support the idea of having options for2

families.3

But I don't think that what the4

day school's proposing here is necessary for5

its continuing success, and I think it poses6

an unacceptable burden to the neighbors and7

to the neighborhood.8

I believe the board should reject9

the proposal and in one way or another, I10

think the day school, I hope, will get a11

message to come back with something more12

moderate, something less massive.13

The real problem with the14

proposal, and it's something that I've said15

from our very first meeting with the day16

school on this project, is that it's just17

too massive.18

When I look from my back yard--19

CHAIRPERSON GRIFFIS:  If you20

could conclude, please.21

MR. KRUGHOFF: Excuse me?22
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CHAIRPERSON GRIFFIS:  If you1

would just conclude.2

MR. KRUGHOFF: Okay.  Yes.  I3

guess I just want to say that when I'm4

looking from my back yard, I see this5

massive, I will see this massive6

institutional structure 40 feet closer to me7

than it was, than anything is now.  I think8

the activities will be forced, because9

there'll be less ground space there for the10

school, the street and the sidewalk will be11

more crowded, parents congregating on the12

sidewalk, the entrance to the school will be13

40 feet closer to the houses.  The parking14

and the parking activity, which is already15

very substantial, double parking and heavy16

use, will be 40 feet farther up the block in17

front of the houses.18

CHAIRPERSON GRIFFIS:  Understood.19

MR. KRUGHOFF:  Okay.  And I guess20

the final thing then is just to say that the21

view that you get from the park, the view22
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that you get from the street will be1

obstructed by this very large institutional2

structure, and the nature and the landscape3

of the neighborhood will be changed, and the4

view and the light will be changed.5

CHAIRPERSON GRIFFIS:  Thank you6

very much.7

MR. KOLBE:  Hi.  My name is Stan8

Kolbe.  I live directly behind the Capitol9

Hill Day School property at 215 E Street. 10

I've owned that property for 20 years.  I've11

been on the Hill for 30 years.  In my day12

job, which I didn't get to go to today, I13

represent large construction corporations14

that build many large buildings and15

structures, including educational, public16

buildings, sport stadiums, etcetera.17

For that reason, and many already18

mentioned by some of the excellent19

testimony, I am especially concerned about20

the impact of this unprecedented request to21

ignore the zoning code, as written, for, I22
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think, kind of an offensive project, as far1

as our neighbors are concerned on our block.2

This is a simple case.  It's a3

case of those, of many nice people4

overreaching because they now can afford to5

do so, and ask for a project that for many6

years apparently was financially beyond7

their means.8

Of many of the reasons they've9

cited for the need for this expanded10

building, they've done little, and I think11

the record showed, no 8A, no security.  I12

mean, it's already been discussed.13

Now apparently the time is right14

to move.  I was in Sanibel Island last week. 15

I read the Washington Post article feature16

about tearing down an approved building,17

blocking views of residents near parks in18

Northwest.  The thrust of the article was19

D.C. residents are now required to spend20

tens of thousands of dollars and many21

thousands of hours to simply defend the22
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zoning code that's on the books.1

I think it's a turn of events2

that this group could think about very3

seriously.4

What are the reasons for5

expansion in many of the cases that were6

cited in the Post?  Larger space, expanded7

market share, increased resale value for8

properties being turned later.  All could be9

a issue here.  Also a threat to10

neighborhoods, according to the article, was11

that we have a legion of attorneys and12

planners and architects who make special13

commissions for exemption-based and14

variance-based projects.15

The zoning rules were written to16

protect the home owner and many home owners17

have invested their life savings because18

they count on the zoning code.19

As one of the majority of the20

owners on the block sure to lose an amazing21

view of Garfield Park, air and light flow22
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down the alley to the side of my house, I1

think this is an amazingly detrimental2

project for our neighborhood.3

The school did a very nice job in4

its planning of preserving its views, of5

preserving the view of the school from the6

front, and in order to do that, they built7

on 90 percent of the land that was behind8

the entryway, to give the neighbors the back9

of the hand and the largest, most intrusive10

part of the design.11

And one issue I have a concern12

with is my companies do build large schools,13

we build schools all over the country.  The14

average of 30 to 40 percent cost overrun is15

the norm.  Some are over a hundred.  Some16

never finish.  Some are a hole in the17

ground.  D.C. has a number of those18

examples.19

I think the neighborhood is20

concerned about a $5 million project becomes21

a $10 million project.  And this is an22
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institution that I don't recall providing1

that they had that kind of funds around, in2

case it does double or triple in cost.3

CHAIRPERSON GRIFFIS:  If you4

would conclude, please.5

MR. KOLBE:  Yes.  I would say one6

issue that came up, that we've addressed, is7

the issue of the funds for Garfield Park, if8

this is approved.  I would hope that would9

not come into play in your consideration. 10

There was a $5000 a year, "if" you approve11

this.  If you don't approve it, then of12

course there wouldn't be this additional13

funding for the park.  I would hope that14

would not be an issue in this matter,15

because I think certainly the neighborhood16

could come up with funds to take care of the17

park, if that's one of the motivating18

factors for anyone.19

For me, and a majority of those20

in our neighborhood, threatened by the loss21

of open space, peace and quiet, quality of22
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life, I urge you to consider those living in1

the immediate area, not those living down2

the block, around the corner, in another3

part of Capitol Hill, as you turn down those4

seeking a 30 percent gift of expansion5

rights over the legal limit of 40 percent6

allowed private schools and institutions. 7

Thank you.8

CHAIRPERSON GRIFFIS:  Thank you9

very much.  Yes, sir.10

MR. KUBLI:  Good evening.  My11

name is Bert Kubli and I'm a resident at 52112

2nd Street, which is right here.  I look out13

of my bay window toward the parking lot. 14

You know, every fall, about, as the ginkgo15

leaves on Duddington are changing, there are16

faculty from t he school, come over, and17

they sit under my kitchen window, with maybe18

20 kids, and they explore the leaves cause19

they're golden.  They're very, very20

beautiful.  This is such a wonderful21

experience for me as a nine year resident of22
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Capitol Hill.  Only nine years and I don't1

play golf.2

I've experienced the renovation3

of the building with the brick dust, the4

historic preservation of the building has5

been really marvelous.  In my former life, I6

was a staff member in the design program of7

the National Endowment for the Arts, and8

back in the sixties, we gave a number of9

grants to establish a preservation design10

ordinance, all over the country, and many11

generations later, we have something that we12

have in D.C. that helps to preserve a13

building like the Dent building, and I'm14

very pleased with that.15

My reason for speaking is another16

issue, is a design issue.  I realize the17

design has been approved.  But my concern is18

for something beyond the design.  I lived in19

Bethesda for many years and I was a member20

of the Bethesda/Chevy Chase Citizens21

Advisory Board, the Bethesda Urban District22
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Advisory Board and the Battery Park Citizens1

Association.2

So I was deeply involved in the3

emerging "new Bethesda," and there was4

something that happened in Bethesda that5

really bothered me, and that was the6

developers would present beautiful designs7

to us but they would include amenities with8

the designs, and there was one building,9

particularly, that was a step-down building,10

that you can see as you drive through11

Bethesda today, and the promise there was to12

include hanging gardens on the top of the13

building.14

Well, the building was not15

particularly distinguished but the hanging16

gardens seduced the neighborhood into17

approving that design and the building went18

forward and the amenities never occurred.19

CHAIRPERSON GRIFFIS:  So in your20

last 30 seconds, tell us about this project.21

MR. KOLBI:  And so what my22
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concern is, the down design of this, the1

potential down design of this building, of2

this addition, if it is approved.3

When the bids go out to do the4

final construction, the cost overruns could5

be such, that the design details that appear6

in the edition, could be down-designed to7

save money, and I'm concerned that that will8

detract from the building.9

CHAIRPERSON GRIFFIS:  Okay.10

MR. KOLBI:  That's my point, so--11

CHAIRPERSON GRIFFIS:  Excellent. 12

Thank you very much.   Yes, sir.13

MR. CANTRIL:  My name is Albert14

Cantril.  I live on Duddington Place, about15

a block from the school, and I've lived16

there for a good many years.  I have five17

quick points.  The hour is late and I want18

to--you're good to indulge me here.19

Point one has to do with the20

petition that you all have in your record. 21

I make reference to that because of the22
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magnitude of opposition that the neighbors1

have expressed in this petition.  67 of the2

signatures are coming from those within a3

one block radius of the school.  These are4

people that live and breathe the school.5

But what makes it so compelling6

is that these are people who, for the most7

part, have viewed the Capitol Hill Day8

School as a good neighbor.  But when they9

got word of this proposal and learned about10

it, and asked more about it, they became11

more and more concerned.12

Point two has to do with my13

reading of the zoning code and the burden of14

proof with respect to practical15

difficulties, or peculiar and exceptional16

practical difficulties.17

My sense is, for reasons I could18

spell out with much more time, that the19

school has not met the burden of proof on a20

number of these but let me use two to21

illustrate.22
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With respect to handicap access,1

it would be possible to install an elevator2

and ramps, it would not take much space, and3

certainly not 12,847 square feet.4

Building security.  We have a5

resident of Duddington Place who's expert on6

these issues.  He says for 125- to $150,000,7

the school could install a fully integrated8

perimeter and portal security system that9

would involve seven cameras outside and10

portal access control inside.11

So that issue, a question of12

security has nothing to do with space.13

Third.  The rear parking lot;14

this area here.  The plan is to reduce the15

rear parking lot, which is now elevated. 16

The plan is to reduce it to the same grade17

as the alley, so cars can go in and out18

easily, thereby facilitating parking more19

cars on the lot.  What this is going to mean20

is that the wall that was separating the21

alley and the rear parking area is going to22
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be removed.1

On the wall is a fence with a2

locked gate, which was put in seven or eight3

years ago, after the concerns of the4

neighbors.  That a lot of untoward5

activities were going on in cars, in this6

lot, after night.7

We are very concerned.  We walk a8

dog every night.  I am very concerned that9

my wife might be walking out here some10

evening with lord knows what's going on in11

this area here, with this parking12

arrangement here.13

I think there are other issues14

about parking.  In their July application,15

they said that they would only be able to16

put in 13 parking spaces, but then, in the17

October application, it's now twenty because18

they're reconfiguring the parking space.  I19

think that deserves some very careful20

scrutiny, including the point about off-site21

parking.22
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My understanding is that the1

agreement with Results, with respect to the2

buses, is not a ten year agreement.  It's3

not even a five year agreement.  It may not4

even be a two year agreement.  And I think5

that's a serious issue.6

CHAIRPERSON GRIFFIS:  And your7

last two points?8

MR. CANTRIL:  Last two points. 9

I'll give you last point for the sake of the10

argument.  We would like to work out some11

plan with the school that would accommodate12

what they see as their needs, and still13

would deal with what we regard as consistent14

with both the zoning regulations and the15

stability of the district.16

This conversation cannot get17

underway, however, unless this application18

is either withdrawn or declined by you all. 19

The residential area around, and including20

the Garfield Park area, is a small and21

treasured sanctuary between the Capitol22
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complex and the rapid development taking1

place between the freeway and M Street on2

the other side.  It would be exceedingly3

unfortunate if the residential qualities of4

the Garfield Park neighborhood with its5

close-in location were compromised by an6

addition to the Dent building that would7

overwhelm townhouses in the area by its8

sheer size and adversely affect our9

residential quality of life.  Thank you.10

CHAIRPERSON GRIFFIS:  Thank you11

very much.  Questions from the board of the12

panel?13

[No response]14

CHAIRPERSON GRIFFIS:  Cross?  Any15

cross, Mr. DePuy?16

MR. DePUY:  No cross.17

CHAIRPERSON GRIFFIS:  Mr. Pine,18

any cross? 19

MR. PINE:  No.20

CHAIRPERSON GRIFFIS:  Oh.  There21

he is.  Very well.  Thank you all very much. 22
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Appreciate your sitting around and giving us1

testimony, excellent points for the board to2

consider.  Let's move ahead, then, with3

closings from the Applicant.4

MR. DePUY:  I'd like to call Ms.5

Peterson, Mr. Sealander and Mr. Cox as6

rebuttal witnesses.7

CHAIRPERSON GRIFFIS:  A couple of8

quick questions from the board.9

VICE-CHAIRPERSON MILLER:  I just10

have a couple questions which came up in the11

course of hearing the other side.12

One is I read in the Office of13

Planning report that this project has gotten14

approval from HPRB, and I'm not sure whether15

we have a report or not, but if you could16

just address--I assume they found that the17

addition was in character with the18

neighborhood?19

MR. DePUY:  Yes.  We submitted20

the staff report which was adopted by the21

board, into the record, and it does address22
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the compatibility of the design with the1

Capitol Hill Historic District.2

VICE-CHAIRPERSON MILLER:  Okay;3

good.  And I thought I heard that if the--4

first of all, I think I heard the opposition5

say you don't have practical difficulties6

and if you do, they're new, and so they7

don't count.  But if they do count--this is8

a really rough paraphrasing.  If they count,9

it sounded like you could avoid having this10

large or massive, as they describe it,11

addition, by making use of the multipurpose12

room for classrooms, or in other ways, and13

I'm wondering if you could address that14

issue.  If I have stated it correctly.  If15

you understand what I'm saying.16

MR. DePUY:  I'll ask Ms. Peterson17

to address that and I'll put that in a18

broader context, so she can address, I19

think, a number of issues at the same time.20

Ms. Peterson, you've heard some21

concerns about the size of this addition22
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from some of the neighbor opponents.  You've1

heard some questions from the Office of2

Planning about the justification for the3

size of the addition, in terms of the FAR,4

and you've already heard from the board a5

request, at the prior hearing, with respect6

to how this addition compares to D.C.7

educational standards.8

So that's a broad question but I9

think it might address some of the concerns10

that we've heard, and specifically address11

the multipurpose room as well.12

MS. PETERSON:  As head of Capitol13

Hill Day School, it is my job to make sure14

that our program is an excellent one and to15

make sure that the teachers have the space16

in which they can carry out that program. 17

As I think you heard earlier today, our18

teachers are having increasing difficulty in19

carrying out the program the way in which20

they would like to be carrying it out, and I21

could go on, as they have, for quite a bit22
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of time, about other difficulties that they1

are encountering.2

However, though this is my job,3

to make sure that we have that space, it is4

my task also to bring that to the board and5

to have others look at it.6

The board absolutely concurred7

that this was an issue, and we therefore8

engaged Cox Gray & Speck to help us address9

those issues and we developed plans.10

We looked carefully at those11

spaces that we have planned, and I must say12

that as questions have been raised, it comes13

to my mind, Are we asking too much?  Is it14

too much space that we're asking for?15

One of you, I believe it was you,16

Ms. Mitten, last time asked us to check and17

see if we could find some D.C. standards18

against which we could check our classroom19

sizes.20

I wish that it were about 9:0021

o'clock in the morning and I could spend the22
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day telling you what those comparisons are,1

one by one, because I have gone through it2

one by one, to look at our classroom size3

compared to what has been submitted to you.4

That was submitted by Robin5

O'Hara, who is the planning manager,6

Facilities, for the D.C. Public Schools, and7

it is for pre K through 8, demonstration8

school purposes.  They change from building9

to building, depending upon peculiarities,10

but basically these are their core11

requirements.12

I really won't go through them13

one by one but I do want to use a few14

examples.  The D.C. specs for15

prekindergarten classrooms call for 1,05016

square feet classrooms.  Capitol Hill Day17

School's early childhood classrooms are18

average, 848 square feet.19

The D.C. specs call for grades 220

through 5 to have 900 square feet per21

classroom.22
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Capitol Hill Day School has 6841

on the average, per classroom square2

footage.  In terms of the upper grades, 8003

square feet per classroom is what D.C. specs4

call for.  We have 628 square feet in our5

upper grade classrooms, on the average.6

So I won't go through every one,7

I promise.  I do want to go through a couple8

that we specifically gave to you.  One was9

our science classroom.10

I believe it's up there.  Jerome,11

could you just point to it, and I believe12

that we went that one to you as an example.13

Now they call for a science lab14

for elementary school.  We don't have room15

for that but we do have a middle school16

science lab.  It is 767 square feet.  The17

D.C. regs call for, specs, call for 1300 in18

the classroom, plus another 500 prep room19

for science.  We are asking 767.  Into that20

we are squeezing labs, we are squeezing21

demonstration spaces, we are squeezing our22
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storage spaces.1

Can that room be smaller?  No;2

that room can't be smaller.  Right now, it3

is set up for 16 children.  Do we wish we4

could set it up for twenty-four?  Yes.  But5

we don't have room for that.  We can make6

do.  That's fine.  All the time, we have7

smaller classes.  We divide our classes into8

smaller groups, as Louise earlier said.9

We can do that.  But it is not a10

large room.  Our foreign language11

classrooms, what we call modern languages,12

are 530 square feet and 703 square feet.13

The D.C. regs call for foreign14

language classrooms for upper grades of 80015

square feet.  So obviously we are under the16

regulations there as well.17

If you look at the drawings of18

those two classrooms, you will see that19

again we are squeezing desks into those20

classrooms, and not only are they to be21

classrooms but they are also to serve as our22
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7th or 8th grade, I guess, home room.  So we1

are opening a door between them in order to2

be able to get in the cubbies, to be able to3

get in the storage, to be able to get in the4

classroom needs that those language5

classrooms have.6

Again, I won't go on one by one7

with each of these.  It's terribly tempting,8

I have to tell you, because, you know, you9

get to the library and you find that we have10

908 square feet.  The D.C. Public Schools11

says 1,650 square feet.12

You get to, oh, computers, any13

one, visual arts.  We have 1,136.  The D.C.14

Public School, combining the art lab, the15

kiln and art storage, has 1,650 square feet.16

And I'm comparing, by the way, as17

if the D.C. standards were for a school our18

size.  Music.  Their general music room is19

587 square feet.  Ours is 587 square feet. 20

They call for 1300 square feet, and besides21

that, they have an instrument room.22
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If you add together all of the1

space that we talk about, that we would need2

for classrooms in our proposed space, it's3

15,155 square feet.  That compares to, if4

you line it up, side by side with D.C.,5

21,425 square feet.6

Are we asking for too much space? 7

I really do not think we are asking for too8

much space and it is space that is needed9

because of the kind of education that we10

provide.  It's an experiential school.  It's11

one where, as Louise and Pearl were saying,12

depends on kids being able to do projects,13

to be able to get up, to move around, to14

work together, to work in small groups.15

We are asking for the minimum16

amount of space that we need.17

I'd like to talk for a minute18

about the multipurpose room, especially--19

VICE-CHAIRPERSON MILLER:  Can I20

just ask one follow up question before you21

change.22
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MS. PETERSON:  Oh, anything.1

VICE-CHAIRPERSON MILLER:  Okay. 2

You've given the figures for the new3

project, so I'm assuming that the4

measurements for the classrooms that you5

have now are even smaller than the6

measurements you've just given for the7

proposed project; is that correct? 8

MS. PETERSON:  You mean in the9

Dent building?  No.  If you were to look at10

our Dent building elementary classrooms,11

they're still below D.C. standard size, but12

they are larger classrooms than the ones13

that we are building in the new building.14

VICE-CHAIRPERSON MILLER:  So15

that's not the practical difficulty that's16

driving the project?17

MS. PETERSON:  The practical18

difficulty is the need to have those--oh,19

the spaces that we're moving into the new20

building are absolutely smaller than--is21

that what you mean?  All right.  Let me tell22



486

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

you that.1

VICE-CHAIRPERSON MILLER:  What I2

mean is you gave the figures, I think, for3

the size of the classrooms the new project;4

right?  For the building.   Once you have5

this new addition, you'll have classrooms of6

the size that you gave us; correct?7

MS. PETERSON:  The French and the8

science and the math.  They are all larger9

in this space than they were in their10

previous space.  That's correct. 11

VICE-CHAIRPERSON MILLER:  Those12

are.  But some of the other classrooms are13

not; is that right? 14

MS. PETERSON:  I guess maybe I'm15

not sure of your question.16

VICE-CHAIRPERSON MILLER:  You17

gave specs for pre K classrooms, what the18

D.C. specs require, and what yours will be19

and--20

MS. PETERSON:  That's a21

combination of new classrooms and the Dent22
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classroom spaces.  I am averaging those1

classrooms.  I can give you one by one also.2

VICE-CHAIRPERSON MILLER:  Oh,3

you're averaging.4

MS. PETERSON:  For the early5

childhood, just in order to expedite6

matters.7

MR. SEALANDER:  Winfield8

Sealander.  If I can try and attempt to9

answer maybe a part of your question.  I10

looked over what Kimmie produced here in11

answer to Ms. Mitten's question about D.C.12

Public School standards, and currently,13

according to our calculations, our academic14

program is currently in 13,547 square feet. 15

That does not include a core factor, stairs,16

hallways, or any of that.  These are the17

classrooms that were specifically asked18

about in our last hearing.19

The proposed space, our proposal20

that we have before you this evening, calls21

for 17,231.  So the answer to your question22
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is we are currently in 13,547 square feet. 1

The new proposed construction project would2

allow us 17,231 square feet and the D.C.3

standards, which Ms. Mitten asked about,4

would require us to be in 25,925 square5

feet.6

Does that answer any--7

VICE-CHAIRPERSON MILLER:  Just so8

we know what the figures go to.  So your9

figures go to the square footage of all the10

classrooms together, that are for the11

academic program?12

MR. SEALANDER:  Correct.13

VICE-CHAIRPERSON MILLER:  Okay. 14

Just so that I know what the numbers mean. 15

Okay.16

MR. SEALANDER:  And we've also17

done a study for administrative and18

instructional support areas as well, if19

you'd care to know those as well.20

VICE-CHAIRPERSON MILLER:  But I21

mean, just generally, that I assume, and is22



489

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

it correct to assume that they're also under1

the specs, both before and after?  Or not?2

MR. SEALANDER:  That's correct. 3

We currently have 2,376 square feet of4

administrative and instructional support,5

and I think it's been demonstrated during6

the hearing that we really are in some7

closets, and things like that.  So that's8

really an artificially low number. 9

Proposed--10

CHAIRPERSON GRIFFIS:  Where are11

these numbers that you're comparing?  Do you12

have all this on a matrix somewhere?  13

MR. SEALANDER:  We do.14

CHAIRPERSON GRIFFIS:  I see where15

we have some of the existing and standard, I16

see them on the drawings.17

MR. SEALANDER:  We have a space18

comparison chart which we made up in19

response to Ms. Mitten's question in20

December, which deal with academic core and21

administrative space.22
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CHAIRPERSON GRIFFIS:  Is it No.1

36 in the top right-hand corner?  Is that2

what we're looking at?3

MR. SEALANDER:  It's this right4

here.5

CHAIRPERSON GRIFFIS:  Okay.6

MS. PETERSON:  Those are figures7

that the architect has drawn up and what8

we're--this is tricky, because we're going9

back and forth between what the D.C.10

standards are and what the architecture--11

the numbers all add to be the same but12

they're sometimes organized differently,13

depending upon how the architect organized14

them and how the D.C. standards organized15

them.  For convenience right now, I've been16

reading from the D.C. standards and reading17

to you numbers that compare exactly to the18

classroom size, that the D.C. specs have19

called for.  I'll be happy to give that to20

you.21

CHAIRPERSON GRIFFIS:  You mean we22
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don't have that?1

MS. PETERSON:  Pardon?2

CHAIRPERSON GRIFFIS:  We don't3

have that sheet?4

MR. DePUY:  You have the D.C.5

specifications.6

CHAIRPERSON GRIFFIS:  Yes.7

MS. PETERSON:  You should have--8

it's a large document.9

MR. SEALANDER:  Which is this.10

MR. DePUY:  That's in the record. 11

What Ms. Peterson is reading from is her12

calculation of each of these spaces on a one13

by one basis, which she summarized for you.14

CHAIRPERSON GRIFFIS:  Okay.15

MS. PETERSON:  If it's16

convenient, I'll go on and talk a little bit17

about the multipurpose room, and I can come18

back to this, and I'd surely be happy to19

write this out and make it clearer.  You20

wouldn't be able to understand what I've got21

here but I'd happily write it out for you.22
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Multipurpose room for the D.C.1

specs comes under physical education space2

requirements, and it is a multipurpose room3

slash PE room of 4,500 square feet.4

They also have a stage of an5

additional 800 square feet.  Our plans call6

for the building of a space that is 2,4757

square feet.  So in terms of space--8

CHAIRPERSON GRIFFIS:  I'm sorry. 9

What was the number again for the physical10

education room?11

MS. PETERSON:  If you look--12

unfortunately, that document is not paged.13

CHAIRPERSON GRIFFIS:  Just what14

was the number?15

MS. PETERSON:  4,500.16

CHAIRPERSON GRIFFIS:  Okay.  We17

need to slow down a little bit then, because18

it's more valuable if we're looking at the19

same thing you're looking at, cause I have20

one of physical education, 5,110.  So what's21

the heading on the sheet that you're looking22
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at?1

MS. PETERSON:  It's toward the2

back and it's called Physical Education3

Space Requirements.4

CHAIRPERSON GRIFFIS:  Anyone see5

that?  How about student dining and food?6

MS. PETERSON:  Let's see.  It's7

closer to the front than student dining and8

food.9

CHAIRPERSON GRIFFIS:  Okay; good. 10

Clearly, I'm in the right direction.  It has11

a little bubble chart at the bottom?12

MS. PETERSON:  Yes; it does.  It13

looks like this.  Physical Education Space14

Requirements.  They've done such a good job15

on this.  They've broken down the categories16

and then rooms within each one of those,17

with pages behind it to substantiate what18

they plan to use those rooms for.19

CHAIRPERSON GRIFFIS:  While I'm20

finding the sheet, which I will shortly,21

what's your understanding about these22
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specifications from DCPS?  Have these been1

adopted and codified?  Are they enforceable?2

MS. PETERSON:  It's my3

understanding that the planning manager, and4

perhaps David Cox could correct me, if I'm5

incorrect about this--is asked to come up6

with these specs when buildings are being7

planned, and at this point there are six8

demonstration schools that are being planned9

and these are the specs that were drawn up10

for those six demonstration schools.11

CHAIRPERSON GRIFFIS:  Excellent. 12

That makes total sense.  All right.  I'm on13

your sheet.  Now let's get into the14

specifics.15

MS. PETERSON:  Okay.  Do you see16

where it says Multipurpose PE?17

CHAIRPERSON GRIFFIS:  Got it.18

MS. PETERSON:  That's where I'm19

coming up with the 4,500 square feet.20

CHAIRPERSON GRIFFIS:  Perfect.21

MS. PETERSON:  And I'm also22
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looking down further.  I'm skipping cause1

it's so--we do not have locker room/showers. 2

I guess you could count--their teacher3

center work room is their physical education4

teacher's office.  That is 76 square feet5

for Capitol Hill Day School, if you're6

interested.7

Their storage of 400 square feet8

is 136 square feet for Capitol Hill Day9

School.  They have a stage of 800 square10

feet in addition to their multipurpose room11

of 4,500 square feet.12

We are including our stage area13

within our multipurpose room.  So I'm using14

statistics now but I'd also like to talk a15

little bit about need, because I think16

that's--and use of--can I move on to that?17

CHAIRPERSON GRIFFIS:  Sure.18

MS. PETERSON:  I thought that I19

made it clear when we spoke last, that yes,20

part of the reason for wishing to have a21

multipurpose room was to bring our student22
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body together in one place for gathering,1

whether it be productions, whether it be2

class plays, whether it be recitals, whether3

it be assemblies.4

But I thought I also made it5

clear that there were many other important6

uses for that room, and I will enumerate--I7

know I said physical education last time I8

was here.  Physical education for the young9

children in the school, for the young--say10

4th grade on down.11

I know I said that we would be12

using it daily for that purpose.  We would13

also be using it for the after-school14

program.  And I'm going to come back to15

these in just a minute.16

We also will be using it for our17

drama program for our 6th, 7th and 8th18

graders.  Early childhood.  We will be using19

it for movement activities.  We will be20

using it for the upper grades for advisory21

activities.  We will be using it for lunch. 22
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Our classes like to be able to get together1

for lunches.  We have no place for them to2

be able to do that right now.3

We will be using that space for4

rehearsals for the plays and the productions5

that the kids do.  We will be using it for--6

now I've forgotten the other thing I was7

going to say.  Oh.  Science fairs, math8

fairs.  I know that I also mentioned that9

last time that I was here.10

You might be interested in11

hearing what--this is an e-mail that we got12

last week from our math teacher.13

I will be having small group14

rehearsals for Aladdin--that's our play--15

after school today, Friday, and all four16

days next week; however, my room and the17

loft are both in use with the after-school18

program.  The 6th graders and I would be19

very grateful if you know of any available20

space that you are willing to share on one21

or more of these days. 22
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We really are crunched for space,1

and we do our best to share and to--as Pearl2

said earlier--every once in a while, you3

just reach a point where there's just not4

much more that you can do.5

I would like to point out that,6

as I said in our last meeting, space for us7

to be able to use in both Results, The Gym,8

and St. Peter's parish hall, has become9

increasingly difficult.  both of those10

institutions are finding that they are11

getting much greater demands by St. Peter's,12

by the school that's associated with it.13

Results, also by St. Peter's, and by its own14

clientele.15

So the amount of time that we can16

use in those spaces is lessened.  Calling17

for us to be able to use that multipurpose18

room for the drama activities, for the19

physical education activities, that we are20

finding it difficult to schedule elsewhere.21

Now I want to talk just a minute22
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about safety.  This space--I don't like to1

think about it, using it in this way--but2

can serve for us as a place for children to3

be able to shelter in place in case of4

emergency.5

This is more real to me than6

perhaps others can imagine.  I was outside7

on the 9/11, trying to make up my mind8

whether to call in the kids who were playing9

outside on the playground to come in or not. 10

Was that other plane coming to Capitol Hill? 11

Wasn't it?  We didn't know.  You know, we12

did of course draw the kids in.  Capitol13

Hill is extremely vulnerable.  We are right14

by the Southwest/Southeast Freeway.15

We are right by a railroad. 16

There could be hazardous spills.  We need to17

be able to have a place to keep our kids. 18

Our present crisis emergency plans call us19

to walk our kids either to Results, The Gym,20

or to Christ Church.  What could be more21

absurd than to walk outside in case of a22
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hazardous spill, but if we can't stay, if1

for some reason our own building is damaged2

or we have to go out, that's what we would3

have to do.  So that is space that we need4

and we need it the size for which we've5

planned it.  So could we put other classes6

down there?  No.  Could we make a smaller7

classroom, as I believe was also suggested8

last time, to cut out that after-school9

program space?10

No; we need it the size that it11

is.  And were we to put a small classroom12

down there, there wouldn't be ventilation,13

there wouldn't be light, there wouldn't be--14

people would be stuck in that space all day15

long.  As it is, the space as we've planned16

it, the multipurpose space, is a large space17

and it's space which different people will18

be coming in and out of during the day.  It19

won't be used by one group of people for an20

entire day.  Have I talked enough about the21

multipurpose room?22



501

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  I think we1

can move on.2

MS. PETERSON:  I do want to just3

go on for a little bit more.4

Winfield, I appreciate your5

making those numbers, I did too, and I might6

not have added up things in exactly the way7

that you did.8

MR. SEALANDER:  I'm sure your9

numbers are better.10

MS. PETERSON:  I'm think they11

are.12

MR. SEALANDER:  Considering your13

math background.14

MS. PETERSON:  I spent an awful15

lot of time on this because it was really16

interesting to me.  Administrative space17

requirements.  I don't want to spend a lot18

of time talking about this but as has been19

pointed out, Capitol Hill Day School is a20

self-governing institution.  Our needs for21

administrative space and those of the D.C.22
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Public School system differ because our1

missions, to some extent, differ.2

We do have to have space, where3

we are considering the needs of admissions,4

where we are considering the needs of all of5

the financial aspects, all of the facility6

aspects, all of the running our bus program7

aspects.  All of the aspects of publicity8

and public relations.9

Those needs require space that10

the D.C. public school doesn't need.  In11

addition to that, we need a space which is12

crowded into a teensy staff lounge at the13

moment, for our faculty to gather the14

resources to create its curriculum.15

The D.C. Public School system has16

a central office.  That central office17

performs many functions.  One of those18

functions is to choose and select and decide19

upon the curriculum for the D.C. Public20

Schools.  We don't do that.  We invent our21

own curriculum.  We have to have a space to22
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gather those resources, to examine them, to1

make those decisions.2

So I'm not going to go through,3

though I'd be happy to--this is another page4

called Administrative Space Requirements.5

CHAIRPERSON GRIFFIS:  Right; we6

have that.7

MS. PETERSON:  I'd be happy to go8

through those one by one and tell you what9

our comparable spaces are.  But I will tell10

you that if you were to total all of our11

spaces, our administrative need spaces, and12

to total the D.C. Public Schools, that the13

number that you come up with, which also14

happens to include some of the teacher work15

spaces that D.C. puts under academic core16

but our architects put under administrative17

space, our total is 3,863 and the D.C.18

school system's is 3,795, a difference of19

about 64 square feet of administrative20

school space, when you look kind of adding21

what they need and what we need, and22
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realizing that it's not apples to apples.1

CHAIRPERSON GRIFFIS:  Right.2

MS. PETERSON:  Some are; but a3

lot aren't.4

CHAIRPERSON GRIFFIS:  Okay.  One5

of the figures that goes through, and6

probably something the board's a little bit7

more used to in terms of standards and8

licensing, on the sheet, towards the9

beginning, it says the net square feet based10

on DCPS standards for the elementary and11

middle school.  It seems to be a gross12

square footage per student.13

Did you make a calculation of14

your facility and the DCPS?15

MS. PETERSON:  I did.  Academic16

square footage for us is fifteen thousand17

one hundred--you mean per student?  Is that18

what you're talking about?19

CHAIRPERSON GRIFFIS:  Right.20

MS. PETERSON:  15,155 is what I21

came up with.  Now there are different ways22
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to--it's a little bit hard to read, just1

what the number is for D.C. in terms of what2

they're expecting of their kids.  But3

taking--4

CHAIRPERSON GRIFFIS:  Well, are5

you aware of what their calculation is for6

net square feet based on DCPS standards of7

150 square feet for elementary, a hundred--8

MS. PETERSON:  If you want to use9

that one, that's a different one because it10

also includes core space.11

CHAIRPERSON GRIFFIS:  Right.12

MS. PETERSON:  So if you want to13

use that one, then are also around 150. 14

We're a little bit higher than that.  We15

have a great deal of core space.  Is that16

the one you'd like to use?17

CHAIRPERSON GRIFFIS:  Yeah.  I18

think that's an interesting general19

standard, and I appreciate that this is an20

existing, not a new space that is being laid21

out.  But you say you have how much for22
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elementary?1

MS. PETERSON:  Now you're talking2

about the comparative space of that one3

hundred--all I can tell you is that the4

general number there, which I believe David-5

-David's going to speak to that.6

MR. COX :  We calculated7

comparing our, the Capitol Hill Day School8

space overall, on a per student basis, at9

148 square feet, taking everything into10

consideration, comparing that with--11

CHAIRPERSON GRIFFIS:  148 per12

student?13

MR. COX:  Right.  Comparing that14

with 150--there's a range, really, of 150 to15

about 160 square feet--16

CHAIRPERSON GRIFFIS:  And that's17

a net or a gross, meaning--18

MR. COX:  It's a gross.19

CHAIRPERSON GRIFFIS:  So it is a20

gross; okay.  Excellent.  Okay.  Turn your21

microphone back on.22
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MS. PETERSON:  I'm talking a lot1

about size of space.  I'd like to talk about2

the number of classroom spaces that we're3

talking about here.  Right now, Capitol Hill4

Day School has 18 existing classroom spaces. 5

That's including music, it's including art,6

it's including special subjects, i.e., in7

addition to the actual classrooms.8

We have one, what the D.C. school9

system calls a resource room, what we would10

call small group workrooms.  If you read the11

description, they're one and the same.12

You heard our description of13

that.  That's what we call our rose window14

room and it is in constant demand by15

everybody.16

We have one assembly drama space17

up in our loft, which is actually a corridor18

space, according to our architects.  It has19

five classrooms opening into it and two20

stairwells.  Therefore, the situation that21

our teacher described of having an assembly22
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with people walking through all of the time,1

is what occurs because it is really a2

corridor space that we are using for3

assembly. We are adding one additional4

classroom for that teacher that you heard5

about, who doesn't have a classroom.  We are6

adding three more small group workspaces. 7

Why? 8

One of my teachers wrote me this9

note.  "It has been maintained that nothing10

has changed over 20 years.  In truth, as11

educators, we know a lot more about teaching12

than we did 20 years ago, and about13

children's needs, and those children's needs14

now we can identify and we can work with15

them, but we have to have quiet,16

concentrated spaces in which to work with17

them."18

And that's why we are adding19

three small group work spaces.  Very small20

rooms.  We are adding the multipurpose room21

and we are modestly enlarging all but one of22
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our upper grades.1

We hope that you will be aware of2

what our needs are, and that you will look3

favorably upon our request.  We do feel so4

strongly, that this is space, that as we5

look toward our future, and the future is6

now, we need it programmatically, we need it7

for safety, we need it for accessibility,8

and of course by that I mean handicapped9

accessibility.10

CHAIRPERSON GRIFFIS:  Excellent;11

thank you.12

MR. DePUY:  Thank you.  Thank13

you, Mr. Chair.  Mr. Sealander, you've heard14

the testimony of the Office of Planning in15

which it recommended that the BZA16

incorporate in the order, as a condition,17

the agreement with Results, The Gym, with18

respect to off-site parking, particularly19

for buses.  Is that an acceptable condition,20

and if not, would you explain why not,21

please.22
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MR. SEALANDER:  Yes.  Thank you,1

Jacques.  Winfield Sealander, trustee of the2

day school's facilities chair.  You've heard3

Results, The Gym, bantered around here a lot4

this afternoon.5

CHAIRPERSON GRIFFIS:  It's good6

advertising.7

MR. SEALANDER:  They are a good8

neighbor.  They're a good neighbor to us. 9

They're a good neighbor to the entire10

community.  Their management bends over11

backwards, in every way possible for us. 12

However, there's no way for us to bind13

Results, The Gym, to us, in any way.  They14

are trying to accommodate us in every way15

possible.  They've agreed to allow us to16

park our vehicles on site while construction17

is taking place, because as you know, we18

will be losing our parking lot to a19

construction site during the two years that20

it will take to--or 18 months it'll take to21

build this building.  After that, they have22
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agreed to provide us parking on an as-needed1

basis for some teacher parking and also some2

bus parking as we have submitted into the3

record.4

However, we cannot bind them to5

this agreement for a 10 year period, and as6

one of the neighbors who spoke in7

opposition, I think eloquently put it, we8

can't bind Results to a 10 year use9

agreement.  We can't bind them to a two year10

lease agreement with us.  But they are11

willing to provide us parking on an as-12

needed basis now.13

So I would urge the board not to14

incorporate the Office of Planning's15

suggestion to somehow condition your16

approval on a parking agreement with Results17

because that simply can't be guaranteed by18

the day school.19

Secondly, I'd like to also speak20

to something the Office of Planning spoke21

to.  The Office of Planning mentioned that22
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they'd like to limit the use of 214 for1

administrative office space.  That is2

something that we agreed to with the3

neighbors in the many meetings we've had4

with them regarding this project.5

However, it is going to take us6

about 18 months to two years to build this7

project, and we desperately need that space8

as it's currently configured and programmed,9

as language classrooms, as a development10

office on the top floor, and so we ask you11

that we can maintain that use, at least for12

a two year period, and we would prefer some13

flexibility in the use of that building14

until we fully understand how best to use15

the new addition, should you decide to16

approve it.17

Also the Office of Planning, in18

their report, suggested that the use19

agreement be reduced on 214 from our current20

ten year period to a five year limitation.21

And if I could just speak to22
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that.  I think it's been demonstrated by all1

who've spoken at this hearing, both in2

December and this month, in both opposition3

and support, that the school has been a good4

steward to that agreement at 214.  We would5

like you to renew that use agreement for6

another ten years.  It's extremely expensive7

for us to come before the Board of Zoning8

Adjustment.  We are a small school and I9

would submit to you that we have not10

demonstrated, in any way, that we haven't11

been good stewards of that prior agreement.12

So I respectively, I respect--13

what is the word I'm looking for?  --14

respectfully ask that you take that under15

consideration in your deliberations.  So16

thank you.17

CHAIRPERSON GRIFFIS:  Thank you.18

MR. DePUY:  Thank you.19

Mr. Cox, you've heard some20

concerns with respect to the size of the21

addition by some of the opponents, and22
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you've heard from OP, a request that we1

demonstrate the need for the FAR for the2

addition.  Have you given that subject some3

further thought, and if so, would you share4

those thoughts with the board, please.5

MR. COX:  Yes.  Just to start6

off, I'd like to just quickly go through7

some of the same kinds of square foot area8

comparisons with the D.C. ed specs, because9

when you do it on a per square foot basis, I10

think it becomes much simpler to kind of get11

a grasp of it.12

We're not far from those13

standards.  I don't think we want to make14

the case that we are severely under or15

severely over.  We're slightly under, in16

almost every case, and I think part of the17

difficulty in talking about this is that the18

Dent building, most of the spaces in the19

Dent building are going to stay the way they20

are.  We don't have the money to go into the21

Dent building and bring it up to full22
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renovation standards with this project.1

So it's a combination of the2

spaces that we're adding new and the3

existing Dent building.  But when you just4

roll it all together and you look at the ed5

spec standards for elementary schools for6

D.C., 150--I've used Arlington, I've thrown7

it into the mix because we work very closely8

with both school districts, designing9

schools, and it can vary terrifically,10

depending on the specific situation, whether11

it's an older building or a new building. 12

All of those factors weigh into it.13

So you have to think of it as a14

range of between 150 to 165 square feet, is15

a reasonable range per student, depending on16

the overall population.17

Capitol Hill, in the design we18

have proposed, is 148, so it's just kind of19

under that 150 square foot per student.  And20

just going through the typical elementary21

school classrooms, again--22
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CHAIRPERSON GRIFFIS:  Actually, I1

don't think we need to go too far into that. 2

I think we have the square footage, it's3

been well-illustrated, and you have the new4

diagrams that were sent in, which I think5

are also excellent and the board's seen6

them, and that's part of the record.  So we7

can move on from that.8

MR. COX:  Okay.  It all goes to9

whether we're designing a very large10

facility for--11

CHAIRPERSON GRIFFIS:  Exactly;12

understood.  Understood.13

MR. COX:  As far as the OP report14

saying--there are comments about reducing15

the FAR.  Any reduction in the FAR is going16

to be detrimental to what we're trying to do17

here, because it's going to reduce the18

building footprint or cut off some of the19

top floors to this building, and I wanted to20

address the questioning of the bump-out on21

the first floor in the rear.22
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That is where the early childhood1

classrooms are located, close to the front2

door.  They are a significantly different3

square foot area requirement.  They're both4

about a 1000 square feet.5

So the largest classrooms are on6

that first floor area, accounting for that7

additional ten feet.  If we were to reduce8

that by that ten foot by twenty feet, each9

classroom would be reduced by over 200 feet,10

which would just sink us much further before11

the ed spec standards we're talking about.12

I want to talk, just as an13

architect, designing this project and14

bringing up practical considerations for15

building core elements, because we have to16

consider corridor circulation, elevators,17

stairs, mechanical shafts, telephone18

closets, bathrooms, structural columns, and19

all of that in what we call the core factor.20

All of those elements have been21

squeezed down and condensed to the smallest22
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possible amount, and I guess one example1

would be we are only adding one new exit2

stair in this addition, making use of the3

other means of egress in the Dent building. 4

But we do need everything we've shown here.5

Take the corridor, for instance. 6

In an elementary school, we typically7

design--8

CHAIRPERSON GRIFFIS:  Let me just9

cut in a little bit, cause you went through10

that I think very well in the first walk-11

through of the program.  We've obviously12

heard a lot of opposition.  The board has a13

great memory and expertise in this and has14

the documents.  So we don't need to revisit15

the previous things.  16

There are certain things that17

have come up, that I think are of great18

import in terms of the opposition, and19

frankly, some of the other board concerns20

from previously.  Why don't you see if you21

can address some of them.  You've got six22
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condensing units on the first level on the1

street, I think it's 2nd Street.  I'm not2

familiar.3

We had talked about last, whether4

there was a new place.  You went into a5

large discussion of the penthouse for the6

new mechanical that's going to be7

surrounded.  What is the difficulty and why8

could not those units be moved, maybe even9

on to the existing Dent roof on a platform?10

MR. COX:  There's no reason they11

can't be.12

CHAIRPERSON GRIFFIS:  Okay.13

MR. COX:  It's a question of14

resources.15

CHAIRPERSON GRIFFIS:  Sure.16

MR. COX:  We had not included it17

in the project.  We were just going to leave18

those units as they are.  You know, if it's19

the wish of this board for us to incorporate20

those, we certainly could do it, physically.21

CHAIRPERSON GRIFFIS:  Okay.  No;22
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understood.  There's a whole discussion of1

the fence in back and the parking.  Has2

there been any thought in terms of the3

design, or program, on how that's going to4

be controlled when the school is not in5

session?  One might be some type of lighting6

back there.  Or is there any sort of closing7

off of that area?  Design-wise,8

construction, architecturally and program,9

is there any address to that issue?10

MR. COX:  Well, frankly, we've11

been really focused on trying to make the12

parking situation better.13

CHAIRPERSON GRIFFIS:  Sure.14

MR. COX:  And easier and quicker. 15

You know, time is a factor here as well.  So16

if the cars can get in and out.  And to us,17

working with our traffic consultant, it was18

an impediment to force everybody to come19

down to the far end and then pull in five20

cars deep.  It just didn't make logical21

sense to us.  So I think addressing the22
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safety concerns now is really at odds with1

that.2

To put a fence back, to create a3

security barrier at this point, the way it4

is right now, is just going to make--5

CHAIRPERSON GRIFFIS:  Has there6

been thought to lighting, exterior lighting7

anywhere?8

MR. COX:  Yeah.  I think lighting9

is certainly--I would say that's the answer,10

security lighting, not a fence.11

CHAIRPERSON GRIFFIS:  Refresh my12

recollection.  After hours, what is that13

going to be used for, aside from the bus14

storage.15

MS. PETERSON:  Our after-school16

program, the implication was if we use--17

CHAIRPERSON GRIFFIS:  At night.18

MS. PETERSON:  Oh, at nighttime.19

It won't be used at night except20

for those nights when we have an evening21

meeting.22
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CHAIRPERSON GRIFFIS:  Okay.  Has1

there been investigation of maybe having2

bollards, and it might be changed, so that a3

vehicle couldn't enter into it, or is there4

a use of it at off-hours?5

MR. COX:  I think bollards and6

chains would simply prevent vehicles from7

using it but it's not going to keep people8

out.9

CHAIRPERSON GRIFFIS:  No;10

understood.  Understood.11

MR. COX:  But, you know, again,12

it's something we could consider.  But I13

think having adequate, secure lighting,14

either on the building, or a series of light15

standards in such a way that they would not16

block access, would be something I would17

think would be a good thing to look at.18

CHAIRPERSON GRIFFIS:  Okay.  The19

last.  There was discussion today, but I20

also recall it last session, on this21

physical connection between the addition and22
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214.  There's a door; it's on grade. 1

There's also a door out of the addition. 2

Two questions.3

Is there a passage from grade on4

214 to the addition?5

MR. COX:  No, none at all.  We've6

taken all of that out in our conversations7

with the neighborhood, in deference to them. 8

We've taken the windows away from that side9

wall.  We have, just to be really clear10

about this, on the second floor, where we11

have this flat roof area, the school's12

notion is to really think about this as a13

green roof, except for the area where, from14

the faculty room, there would be a single15

door leading out on to this area which would16

be adjusted to the grade of the back yard,17

so that the staff can go and come into 214. 18

That's it.19

CHAIRPERSON GRIFFIS:  So you can20

access from the addition to 214 through that21

back area?22
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MR. COX:  Through the faculty1

room; yes.2

CHAIRPERSON GRIFFIS:  Right;3

okay.4

MR. COX:  But it's not for5

children.6

CHAIRPERSON GRIFFIS:  Understood.7

Mr. Etherly.8

BOARD MEMBER ETHERLY:  Thank you9

very much, Mr. Chair.  Just a very quick10

follow up to put a pin on that point.11

No programmatic plans at all for12

that space.  We had some testimony about13

concerns around noise for that space that14

was just referenced, where you're15

anticipating maybe a green room of some16

sort.  No programmatic use of that outside17

space?18

MS. PETERSON:  The green--no,19

that is not program space, and it should20

also be known that, right now, the garden21

behind 214 and that back stairwell is used22
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every day by almost every child in the1

school, and there is a garden there.  The2

8th graders have their home room in 214.3

It is not that that space is not4

already used, much more than it will be,5

once it would be--if the proposed plans can6

go into effect.7

BOARD MEMBER ETHERLY:  Excellent. 8

Thank you.  Thank you, Mr. Chair.9

CHAIRPERSON GRIFFIS:  Thank you. 10

Any other questions from the board?11

VICE-CHAIRPERSON MILLER:  I just12

want to follow up on that.  Right now, the13

children can use the garden area behind 214;14

right?  Is that what you're saying?15

MS. PETERSON:  The 8th graders16

will occasionally eat lunch out there but17

we're very careful not to let them use that18

space for play or for any extended use.19

VICE-CHAIRPERSON MILLER:  Okay,20

and how is that going to change?21

MS. PETERSON:  The kids will not22
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be allowed out in that space, only the1

adults as they are going from the staff2

lounge, which is where the mail is, and that3

kind of thing.4

Then, in the other building,5

there will be the resource room that I6

referred to earlier and they will be able to7

go from the staff lounge to the resource8

room through that door.9

And the teachers can sit out10

there, possibly, and have lunch; but it will11

not be used by children.12

VICE-CHAIRPERSON MILLER:  So I13

mean, the 8th graders don't use the14

playground, I assume.15

MS. PETERSON:  The 8th graders16

use Garfield Park as the playground.17

VICE-CHAIRPERSON MILLER:  So18

they'll use Garfield Park for their outdoor19

space.20

MS. PETERSON:  That's not outdoor21

play space behind 214.  Right.22
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VICE-CHAIRPERSON MILLER:  I was1

just looking at this diagram.  It looks like2

a--oh.  It's not a playground.  Is there a3

play area for the other kids?4

MS. PETERSON:  In front of the5

school, and right now, there's one between6

the two, and then the proposed plan would7

have it go in front of the new, of the8

proposed building.9

VICE-CHAIRPERSON MILLER:  Okay;10

thank you.11

CHAIRPERSON GRIFFIS:  Okay. 12

Anything else?13

[No response]14

CHAIRPERSON GRIFFIS:  Thank you15

very much. 16

MR. DePUY:  That completes our17

rebuttal and we'll stand for cross18

examination.19

CHAIRPERSON GRIFFIS:  Any cross?20

MR. MICHAL:  Briefly.  While it's21

fresh in my mind, Mr. Cox, let me ask you a22
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question.  You talked about not being1

feasible to eliminate the back ten feet of2

the ground floor of the proposed addition,3

because it's now for early childhood4

development.  That would be the plan.5

Assuming that that could be6

eliminated, how would that change the7

proposed parking configuration, then?  8

Wouldn't it allow more space for9

cars to maneuver and conceivably allow the10

security fence that--11

CHAIRPERSON GRIFFIS:  Didn't he12

say it wasn't feasible to remove that?13

MR. MICHAL:  No; no.  But I'm14

asking--I think it's important for the board15

to note, that I don't believe they've met16

the burden on the ten feet.  But if you17

could eliminate it, would that change the18

parking configuration and enable the school19

to maintain the security fencing that is now20

there?21

CHAIRPERSON GRIFFIS:  I don't22
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know.  Can you answer that?1

MR. COX:  I don't see how it2

would make--I think the main impact would be3

that it would add additional parking spaces. 4

But i don't think it has much to do with the5

fence.6

CHAIRPERSON GRIFFIS:  Okay.7

MR. MICHAL:  Wouldn't it allow8

for the opening that now exists here--there9

is now a gate that allows cars to pull in,10

that is going to be eliminated if this bumps11

out to the full extent that you're asking12

for.  If this ten foot extension were13

eliminated, would it not be possible to keep14

the gate that is now there for the security15

fencing?16

CHAIRPERSON GRIFFIS:  Quickly. 17

And then we're going to move on.18

MR. COX:  i think sure, if we19

eliminated this piece and we kept a fence,20

and you were able to come in here, you would21

have to then revert back to the22
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extraordinarily difficult parking1

arrangement you have now, which is to come2

over--I don't know how cars would quite get3

down into this zone.  There are five lanes4

of parallel, stacked parking.  So it's not5

going to help it.  It's just going to6

maintain the same difficulty in the back7

that it is now.8

CHAIRPERSON GRIFFIS:  Good.  Next9

question.10

MR. MICHAL:  But that11

difficulty's existed for 17 years, has it12

not?13

MR. COX:  Yeah.  It's one more of14

those deficiencies we're trying to correct.15

MR. MICHAL:  That's fine.  That's16

fine.  Ms. Peterson, the square footage17

that--or excuse me--the D.C. standards for--18

you call them I guess development schools,19

the new schools, six or eight, did you say,20

new proposed schools that they're looking at21

now?22
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MS. PETERSON:  I'm sorry.  I1

thought you received this ahead of time. 2

Let me read it to you.3

MR. MICHAL:  That's okay.  My4

question is are the D.C. standards assuming5

a certain school size?6

MS. PETERSON:  They identify on7

their chart what they recommend for the8

square footage for an individual school, and9

then you take that times the number of10

classrooms you would expect to have in the11

school that you are planning.12

MR. MICHAL:  Okay, but do those13

D.C. standards assume, for example, a14

certain student population size of, say, K15

through eight?16

MS. PETERSON:  Well, I'm not sure17

what you mean by that.  They have a couple18

of different ways that they are addressing19

this.  They are saying that the number of20

classrooms for Pre K, Head Start, three;21

capacity of each one; total fifty-four.  And22
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then they give a total of 702 children in1

that classroom.  I of course was not using2

the times three number when I did my3

figuring.4

MR. MICHAL:  All right.  But5

isn't it fair to say that the student6

population size of the day school is smaller7

than most, if not all K through 8 schools in8

the District of Columbia?9

MS. PETERSON:  Yes.10

MR. MICHAL:  All right.  So11

you're a smaller school.  Isn't it true,12

then, that those--and I guess they're in the13

record, Mr. Chairman--those D.C. school14

standards are based upon a certain student15

population for District of Columbia schools16

which is not applicable to day school17

because you're smaller?18

MS. PETERSON:  I think I'm trying19

to explain that the D.C. standards give the20

specs for an individual classroom, and then21

depending upon how many students that22
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particular school is planning to have, it1

can multiply that by the number of2

classrooms that it needs for either 1st,3

2nd, or 3rd grade.4

What I did for comparison was to5

take the unit sum.  I took what they would6

consider to be their comparative classroom7

to our comparative classroom.8

MR. MICHAL:  Okay.  But your9

comparative classroom size is smaller than10

that of the typical District of Columbia11

school size?12

MS. PETERSON:  What did you say?13

MR. MICHAL:  You're smaller,14

you're smaller in scope.  The size of the15

day school is smaller as far as student16

population than the typical or average17

District of Columbia school size?18

MS. PETERSON:  That's correct.19

MR. MICHAL:  All right; good.20

And it's true, is it not, that21

the Capitol Hill Day School is not bound by22
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District of Columbia school standards?1

MS. PETERSON:  That's correct. 2

MR. MICHAL:  If the Chair would3

indulge me one second, I have to ask Mr.4

Pine something.5

With the Chair's permission, Mr.6

Pine would like to ask a few questions that7

are more germane to the discussions.8

CHAIRPERSON GRIFFIS:  Let's go.9

MR. PINE:  Just two quick ones,10

and I hope they're easily understandable. 11

One of them had to do with the parking and12

the Results thing.13

My understanding of the14

reconfiguration of the parking with the15

double use of some spaces for both the bus16

and car parking was that you would need to17

have a place--the sort of base level was18

you'd need to have a place to park the buses19

when they were not able to be parked behind20

the school because the teacher cars, and21

others, would be back there.22
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If you cannot have some sort of1

guarantee during the period of the use2

agreement, that incorporates this3

reconfiguration of the parking, that there's4

a place to park the buses, then doesn't that5

undermine the entire parking6

reconfiguration?7

MR. SEALANDER:  Would you like me8

to answer that?9

MR. PINE:  Yes.10

MR. SEALANDER:  Well, our11

proposal, and our current condition are the12

same.  In other words, nothing changes. 13

Right now, the school buses are parked, are14

behind the school in the evening and remain15

there at night.  In the morning, they are16

warmed up and brought around--well, in the17

morning they're started, and at some point18

they leave--19

MS. PETERSON:  If they're needed20

for a field trip.21

MR. SEALANDER:  Yes.  So at this22
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point it's my understanding that the buses1

leave the parking lot and staff arrive in2

the morning and park on the parking lot. 3

That is exactly what will happen in our4

proposal before the board this evening.5

CHAIRPERSON GRIFFIS:  But his6

question is if you can't use the Results,7

which there's some speculation that it's not8

permanent or whatever it is, it could9

change, what happens during the day?10

MR. SEALANDER:  Well, we're not11

parking the buses on site during the day.12

CHAIRPERSON GRIFFIS:  Where do13

they go?14

MR. SEALANDER:  They are used on15

field trips.  They are used to pick the16

children up in the morning and drop the17

children off in the afternoon.  And then18

after that, they are redeposited back behind19

the school.  So that's our proposal.20

The parking arrangement with21

Results was a direct result of our trying to22
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plan where all these cars are going to go1

during construction, and also the fact that2

the neighbors have always been concerned3

about our parking, and that we were trying4

to find alternate parking areas, and Results5

has agreed to, you know, provide that.6

But we can't guarantee that the7

Results parking lot will be available to us.8

CHAIRPERSON GRIFFIS:  When do the9

buses park in Results?10

MR. SEALANDER:  Excuse me.11

CHAIRPERSON GRIFFIS:  What times12

do the buses utilize the Results parking13

lot?14

MR. SEALANDER:  They don't15

utilize the Results parking lot at all, at16

this time.  It's just they have agreed, in17

the future, that should we require it during18

construction--19

CHAIRPERSON GRIFFIS:  I see.20

MR. SEALANDER:  --then we can21

park there.  Also after construction, should22
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we require it, should the neighbors decide1

that the buses are intrusive, they're parked2

on the street too many times in the wrong3

areas, then we can utilize Results at this4

point.5

But there's no guarantee that we6

can utilize Results ten years from now or7

five years from now.8

CHAIRPERSON GRIFFIS:  That's9

understood.10

MR. SEALANDER:  Yes.11

CHAIRPERSON GRIFFIS:  But if I12

understand the cross question, it's going13

directly to what is this interstitial time14

of buses, after they finish dropping off and15

picking up and they're going to their great16

adventures, certainly they're not constantly17

moving kids, you know, are here, have to18

stage, and get in.  What happens to them--so19

it's an hour a day, maybe it's two hours a20

day, four hours a day?21

MR. SEALANDER:  I think Kimmie22
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knows more about what happens to them on an1

hourly basis than I do, so--2

MS. PETERSON:  I think maybe I3

haven't been clear enough about that.  They4

do come back on the school parking lot5

during those times.6

CHAIRPERSON GRIFFIS:  Okay.  So7

those, let's call them bus slips there--8

they're always available for the buses to be9

put back on the property if they're not out10

during a field trip?11

MS. PETERSON:  Well, if they're12

not available, we will have people move13

their cars if they're parked in there.  But14

they are marked spots for the buses.15

CHAIRPERSON GRIFFIS:  I see;16

okay.17

MR. PINE:  A couple points.  The18

Office of Planning report noted that when19

they visited once or twice, or how many20

times they did, the buses were parked both21

behind the building and out in front of the22
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building, and--1

MR. DePUY:  Mr. Chair, we'll2

allow Mr. Pine to ask questions but not give3

further testimony.4

CHAIRPERSON GRIFFIS:  Agreed.5

MR. PINE:  Fair enough.  I6

apologize for that.7

CHAIRPERSON GRIFFIS:  Okay.8

MR. PINE:  My other question9

would have to do with the point that--and I10

guess this would go to Kimmie, to Ms.11

Peterson.  The point I brought up in my12

testimony about the unintended consequence,13

enrollment cap issue.  14

If one is to utilize the15

enrollment cap that is provided in--and I'm16

sorry, I don't recall the number of the17

zoning order--but that governs the18

enrollment cap for 210, that would be 225,19

not 255, which I bring up as a question.20

I believe--would I be correct in21

saying that that would significantly change22
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the calculation for average square footage1

available per student in gross, and it would2

put it well outside even the range--wouldn't3

it put it well outside the range, even, that4

Mr. Cox discussed, 150, 165?5

MS. PETERSON:  Well, I actually6

did the square footage calculations on7

minimum and maximum compared to my addition8

of square footage in the classrooms.9

If you accept my academic square10

footage for Capitol Hill Day School at11

15,155 square feet, and you divide that by12

240, which is what I would aim for, would be13

ten kids per classroom, you would have 6314

square feet per child.15

If you did that for the minimum16

enrollment, from my reading of these regs,17

from the D.C. Public Schools, or these18

specs, it's 225 students, 21,425 square19

feet, 95 square feet per child.20

If you took our maximum of 255,21

and divided it into our number, you would22
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have a square footage of 59 square feet1

compared to the maximum of 283 in the D.C.2

Public Schools, which would still give the3

D.C. Public Schools students 76 square feet4

per student.5

MR. PINE:  Right, but you're6

talking about instructional square feet. 7

Are you talking about instructional square8

feet because we were making the comparison9

with gross?10

MS. PETERSON:  Oh, okay.  No, I'm11

sorry.  I am talking here about--not gross. 12

I was looking specifically at academic13

square footage for the scenarios that I've14

developed here.  No; you're right.15

MR. PINE:  And do we know what16

the standard is, then, for simply academic17

square footage, because it wouldn't be that18

150 to 165, would it?19

MS. PETERSON:  No.  I mean, I'm20

just giving you the comparisons but I don't21

know of any standard there.22
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MR. MICHAL:  Just two brief1

questions for Ms. Peterson.  The area on the2

ten foot bump-out on the first floor, Ms.3

Peterson, there seems to be a terraced area4

there, an open area.  Right here, ma'am.5

MS. PETERSON:  Yes.6

MR. MICHAL:  What is the school's7

plan for usage of that terraced area?8

MS. PETERSON:  David Cox just9

explained that, I believe, that that is a10

green roof, so that it'll be more attractive11

to the neighbors as they're looking down at12

the building, plus a door which would enter13

out and let the teachers come to the back14

yard space.15

MR. MICHAL:  Okay.  But I mean,16

would people ever go on to the top of that17

terrace?18

MS. PETERSON:  I'm sure to water19

the plants.20

MR. MICHAL:  But I mean in terms21

of teachers wanting to go out there and22
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assemble?1

MS. PETERSON:  The teachers would2

have the garden behind 214.3

MR. MICHAL:  So there is no plan4

to use that green area for teachers--5

MS. PETERSON:  That's correct. 6

MR. MICHAL:  --killing time,7

students to meet there, to confer?8

MS. PETERSON:  That's correct. 9

MR. MICHAL:  Okay.  All right. 10

Finally, Mr. Cox, you've designed a lot of11

schools in the past, your firm.  Have you12

ever run into a situation where schools, in13

order to gain maximum use of space, have14

partitioned off areas?15

MR. COX:  Yes.16

MR. MICHAL:  You have.  All17

right.  Good.  Describe the instances, if18

you could, where that's been done, and why19

it was done.20

MR. COX:  I'm not fully aware of21

what you're asking.  Are you saying existing22
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spaces that are being partitioned to make1

two spaces out of one?2

MR. MICHAL:  Correct.  And your3

answer was yes, you have had experience4

where larger areas have been partitioned5

out, in order to be used by smaller groups;6

correct?7

MR. COX:  Yes.8

MR. MICHAL:  All right.  Isn't it9

feasible, then, to partition the10

multipurpose area, so that it can be used11

for smaller groups, and that when larger12

assemblies are needed, those partition walls13

can be removed?14

MR. COX:  It's certainly possible15

to partition it, bearing in mind that it's a16

17 foot high ceiling.17

CHAIRPERSON GRIFFIS:  It's a18

direct answer; direct question.  Next19

question.20

MR. MICHAL:  That's the answer I21

wanted.  Thank you, sir.22
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CHAIRPERSON GRIFFIS:  Anything1

else?2

MR. MICHAL:  No; nothing else.3

CHAIRPERSON GRIFFIS:  Okay. 4

Follow up?5

VICE-CHAIRPERSON MILLER:  I just6

want to get clear on this agreement with7

Results, if there is one .  Is there one8

that, just for a short period of time,9

during construction, or a few years?  Or is10

there no agreement that you can count on?11

MR. SEALANDER:  No.  There12

currently is an agreement to assist in13

parking the cars that we need parked on14

their lot during the period of construction. 15

There's also an agreement for them to16

accommodate our needs after construction. 17

But that agreement is on an as-needed basis18

and an ongoing basis.  It can't be codified19

into a 10 year lease or a 15 years lease, or20

even a 5 year lease.  But it could be21

codified into, say, a one or two year lease,22
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I would imagine.1

VICE-CHAIRPERSON MILLER:  And2

does it address buses as well?  Or no?3

MR. SEALANDER:  Yes; it does.4

VICE-CHAIRPERSON MILLER:  Okay.5

CHAIRPERSON GRIFFIS:  Good. 6

Anything else?  Board questions?7

[No response]8

CHAIRPERSON GRIFFIS:  Mr. DePuy.9

MR. DePUY:  Thank you, Mr.10

Chairman, members of the board.11

We believe very strongly that we12

have met the burdens of proof with respect13

to 214.  In sum, the application is for an14

improvement of the use, that is, a15

diminution in intensity of use of the 16

building by a transferral of the students17

out of 214 to 210, and the conversion of18

that space from some classroom use to19

administrative and support use.20

So that going forward after the21

construction period is over, and as Mr.22
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Sealander indicated, we would like1

flexibility because that period could be 182

months or it could be a couple a years, or3

even three years, while we get financing and4

get permits and move forward.5

So after the construction is6

completed and the addition at 210 is7

available, that space will be used for less8

intensive use.9

With respect to 210, the board10

needs to keep in mind that the application11

is for a special exception and variances. 12

There I think has been some confusion by13

those parties in opposition, confusing some14

of the standards applicable to the variance,15

to the special exception.  The special16

exception is for the use of the addition as17

a school and the standards applicable are18

those of a special exception, not of a19

variance, and we believe we have more than20

adequately demonstrated that with respect to21

those standards in section 206, pertaining22
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to numbers of students, noise and parking1

and other external effects, that the use of2

the addition is fully in compliance with all3

applicable zoning regulations.4

With respect to the area5

variances, we also believe we've amply6

demonstrated all the tests applicable to7

area variances.  The board has found, in a8

prior case, that the site is unusually9

small.10

In addition, we have a very11

unusual and atypical set of improvements12

here, that is, a very old, and while13

historic, a almost functionally obsolescent14

existing building, with lots of limitations15

and deficiencies that have been testified to16

in great detail.17

So we have a combination of the18

lot and the improvements constituting those19

characteristics pertaining to the property20

itself.21

With respect to the practical22



550

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

difficulties, there's been more than ample1

testimony from a number of witnesses, that2

the existing building in its various3

limitations and constraints produces a wide4

number of practical difficulties to the5

owner that impact on its useability, on the6

ability of the Applicant to meet today's7

educational standards and to provide even8

minimal standards with respect to safety and9

handicapped access, as well as satisfying10

accreditation recommendations.11

The third prong of the variance12

test, as the board's well aware, deals with13

adverse impact.14

We believe we have demonstrated15

that the adverse impacts are not16

substantial, or if impacts exist, they've17

been adequately mitigated, including with18

respect to the aid conditioning units on the19

roof.  It's been amply demonstrated that20

those air conditioning units will be heavily21

and adequately screened.  The parking is a22
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continuation of the existing parking in1

terms of the numbers.  There is no change to2

the numbers of students, or faculty or3

staff, and therefore no impacts from that4

particular factor, and there will be no5

adverse glare from lights on adjacent6

property.7

So we believe we've satisfied all8

applicable tests of the relevant variances.9

One final note on the FAR10

variance.  As my cross examination of the11

Office of Planning indicated, we don't12

believe there are any purposes or intent of13

the Capitol Interest Overlay, that have been14

or would be violated or impacted, in any15

way, because there is no evidence that the16

Capitol Interest Overlay was designed to17

have any effect on a property such as the18

day school which is sufficiently removed19

from the Capitol precinct so as to have no20

impact on it.21

And for the forgoing reasons,22
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then we would respectfully request that the1

board approve both applications.2

CHAIRPERSON GRIFFIS:  Excellent. 3

Thank you very much.  Ms. Bailey, are are4

you aware of any other additional filings5

that the board asked for today?6

MS. BAILEY:  Mr. Chairman, there7

were several things mentioned.  I'm not sure8

if the board is specifically requesting a9

particular item.  No?10

CHAIRPERSON GRIFFIS:  Not that I11

have notes on.  Is the Applicant or the12

parties in opposition aware of any notes13

that we made, that we were going to keep the14

record open for additional filings?15

MR. DePUY:  None from us.16

CHAIRPERSON GRIFFIS:  Board17

members?18

[No response]19

CHAIRPERSON GRIFFIS:  Very well.20

Then I'd like to keep the record open for21

one last filing from each, the party, the22
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ANC, and the party in opposition.  That1

would be proposed findings of fact and2

conclusions, a draft, and that would be due3

on the Tuesday, of the 30th of January by4

3:00 o'clock, in the Office of Zoning.  We5

would set this for a scheduled decision on6

the 6th of February.7

Let me hear any concerns of8

making that.  Any difficulty?  Mr. DePuy,9

any difficulty?10

MR. DePUY:  No.11

CHAIRPERSON GRIFFIS:  Excellent. 12

There's no difficulty being shown.  MS.13

Bailey, Mr. Moy, is there any difficulty in14

that schedule?15

MS. BAILEY:  Not that I'm aware16

of, Mr. Chairman.17

CHAIRPERSON GRIFFIS:  Excellent. 18

Very well.19

MS. BAILEY:  Do you have a date20

for the findings--or did you say it and I21

just missed it?22
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CHAIRPERSON GRIFFIS:  I'm sorry. 1

We'll have submissions in by the 30th,2

Tuesday, at 3:00 o'clock and decision on the3

morning public meeting, the 6th of February.4

Mrs. Miller.5

VICE-CHAIRPERSON MILLER:  In case6

this isn't obvious, especially to the7

opposition, this is also the time to propose8

any conditions in the event that the9

application is approved, and when doing so,10

unless it's really very obvious, it's often11

a good idea to identify the adverse impact12

that this condition is intended to mitigate.13

CHAIRPERSON GRIFFIS:  I think14

that's a very important direction to15

understand completely.  So hopefully it is. 16

If not, we can take questions on that, and17

that goes obviously to the opposition but18

also specifically to the Applicant.19

I would bear in mind also as we20

look at it, the specific elements that have21

come to great discussion points at this22
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juncture, the last two that we talked about,1

perhaps mitigating safety issues and2

elements in the rear, the parking, and also3

the condensing units, and others that we4

brought up. 5

Okay.  That being said, anything6

else, procedurally?7

[No response]8

CHAIRPERSON GRIFFIS:  Very well. 9

Thank you very much.  Have an excellent10

evening.  We will see you all on the 6th. 11

Of course that would be no further12

opportunity for testimony.  That will be the13

time I will call this for a decision and14

you'll hear our deliberation.  You're15

welcome to join us but it's not required.16

If there's nothing further, Ms.17

Bailey, Mr. Moy, for the board this evening,18

let's adjourn.19

[Whereupon, at 7:29 p.m., the20

public hearing was adjourned.]21

22


